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PART 1. FINANCIAL INFORMATION
ITEM 1. CONSOLIDATED FINANCIAL STATEMENTS
IMPAC MORTGAGE HOLDINGS, INC. AND SUBSIDIARIES

CONSOLIDATED BALANCE SHEETS
(in thousands, except share data)

June 30, December 31,
2009 2008
(Unaudited)
ASSETS
Cash and cash equivalents $ 30,694 $ 46,215
Restricted cash 1,250 1,243
Short-term investments 5,026 -
Trust assets
Investment securities available-for-sale 1,332 2,068
Securitized mortgage collateral 6,018,391 5,894,424
Derivative assets 179 37
Real estate owned 274,481 599,084
Total trust assets 6,294,383 6,495,613
Assets of discontinued operations 122,734 141,053
Other assets 26,948 31,393
Total assets $ 6,481,035 $ 6,715,517
LIABILITIES

Trust liabilities
Securitized mortgage borrowings $ 6,080,637 $ 6,193,984
Derivative liabilities 184,851 273,584
Total trust liabilities 6,265,488 6,467,568
Long-term debt 9,797 15,403
Liabilities of discontinued operations 191,909 217,241
Other liabilities 7,617 6,053
Total liabilities 6,474,811 6,706,265

Commitments and contingencies

STOCKHOLDERS' EQUITY
Series A junior participating preferred stock, $0.01 par value; 2,500,000 shares authorized; none issued and outstanding - -
Series B 9.375% redeemable preferred stock, $0.01 par value; liquidation value $16,904; 2,000,000 shares authorized,
676,156 noncumulative and 2,000,000 cumulative shares issued and outstanding as of June 30, 2009 and December 31,
2008, respectively 7 20
Series C 9.125% redeemable preferred stock, $0.01 par value; liquidation value $35,389; 5,500,000 shares authorized;
1,415,564 noncumulative and 4,470,600 cumulative shares issued and outstanding as of June 30, 2009 and December

31, 2008, respectively 14 45
Common stock, $0.01 par value; 200,000,000 shares authorized; 7,618,146 shares issued and outstanding as of June 30,
2009 and December 31, 2008, respectively 76 76
Additional paid-in capital 1,179,440 1,177,697
Net accumulated deficit:
Cumulative dividends declared (822,520) (815,077)
Retained deficit (350,793) (353,509)
Net accumulated deficit (1,173,313) (1,168,586)
Total stockholders’ equity 6,224 9,252
Total liabilities and stockholders’ equity $ 6,481,035 $ 6,715,517

See accompanying notes to consolidated financial statements.




IMPAC MORTGAGE HOLDINGS, INC. AND SUBSIDIARIES
CONSOLIDATED STATEMENTS OF OPERATIONS
(in thousands, except per share data)

(Unaudited)
For the Three Months For the Six Months
Ended June 30, Ended June 30,
2009 2008 2009 2008
INTEREST INCOME $ 454,258 $ 407,855 $ 1,166,907 $ 679,811
INTEREST EXPENSE 451,305 403,599 1,160,312 668,206
Net interest income 2,953 4,256 6,595 11,605
NON-INTEREST INCOME:
Change in fair value of net trust assets, excluding REO 54,912 (11,161) 187,842 (7,633)
Losses from real estate owned (46,723) (4,830) (174,923) (9,086)
Non-interest income - net trust assets 8,189 (15,991) 12,919 (16,719)
Change in fair value of long-term debt 329 (997) 341 (5,020)
Real estate advisory fees - 4,696 - 8,540
Mortgage and real estate services fees 13,233 1,612 18,782 4,155
Other (185) (68) (226) (713)
Total non-interest income 21,566 (10,748) 31,816 (9,757)
NON-INTEREST EXPENSE:
General and administrative 6,110 4,925 10,449 8,912
Personnel expense 10,359 2,820 16,637 5,150
Total non-interest expense 16,469 7,745 27,086 14,062
Net earnings (loss) from continuing operations before income taxes 8,050 (14,237) 11,325 (12,214)
Income tax expense from continuing operations 20 2,202 2,018 8,728
Net earnings (loss) from continuing operations 8,030 (16,439) 9,307 (20,942)
Net loss from discontinued operations, net of tax (4,195) (11,048) (6,591) (10,360)
Net earnings (loss) 3,835 (27,487) 2,716 (31,302)
Cash dividends on preferred stock (7,443) (3,722) (7,443) (7,443)
Net loss attributable to common stockholders $ (3,608) $ (31,209) $ 4,727) $ (38,745)
Net loss per common share - basic and diluted:
Earnings (loss) from continuing operations $ 008 $ (2.65) $ 024 $ (3.73)
Loss from discontinued operations (0.55) (1.45) (0.86) (1.36)
Net loss per share attributable to common stockholders $ 0.47) $ (4.10) $ (0.62) $ (5.09)

See accompanying notes to consolidated financial statements




IMPAC MORTGAGE HOLDINGS, INC. AND SUBSIDIARIES
CONSOLIDATED STATEMENTS OF CASH FLOWS
(in thousands)
(Unaudited)

CASH FLOWS FROM OPERATING ACTIVITIES:
Net earnings (loss) from continuing operations

Losses from real estate owned

Amortization and impairment of deferred charge, net

Amortization and impairment of mortgage servicing rights

Change in fair value of net trust assets, excluding REO

Change in fair value of long-term debt

Accretion of interest income and expense

Stock-based compensation

Net cash (used in) provided by operating activities of discontinued operations
Net change in other assets and liabilities

Net cash provided by (used in) operating activities

CASH FLOWS FROM INVESTING ACTIVITIES:

Net change in securitized mortgage collateral

Net change in mortgages held-for-investment

Purchase of premises and equipment

Purchase of short-term investments

Net principal change on investment securities available-for-sale

Proceeds from the sale of real estate owned

Net cash provided by investing activities of discontinued operations
Net cash provided by investing activities

CASH FLOWS FROM FINANCING ACTIVITIES:
Settlement of trust preferred securities
Repurchase of preferred stock
Preferred stock dividends paid
Repayment of securitized mortgage borrowings
Net cash used in financing activities of discontinued operations
Net cash used in financing activities

Net change in cash and cash equivalents
Cash and cash equivalents at beginning of period

Cash and cash equivalents at end of period - Continuing Operations
Cash and cash equivalents at end of period - Discontinued Operations

Cash and cash equivalents at end of period

NON-CASH TRANSACTIONS (Continuing and Discontinued Operations):

Transfer of loans held-for-sale and held-for-investment to real estate owned
Transfer of securitized mortgage collateral to real estate owned

See accompanying notes to consolidated financial statements.

For the Six Months

Ended June 30,
2009 2008
9,307 $ (20,942)
174,923 9,086
1,998 8,728
- 948
(297,870) (63,734)
(341) 5,020
381,079 (25,191)
2,858 653
(1,864) 91,219
(63,288) (41,444)
206,802 (35,657)
439,369 1,342,015
397 22
(284) 386
(5,041) -
2,593 1,196
407,573 197,796
5,949 11,805
850,556 1,553,220
(3,900) -
(1,259) -
(7,443) (7,443)
(1,042,689) (1,393,987)
(16,969) (116,465)
(1,072,260) (1,517,895)
(14,902) (332)
46,228 26,462
30,694 25,971
632 159
31,326 $ 26,130
9,555 $ -
192,388 435,038




IMPAC MORTGAGE HOLDINGS, INC. AND SUBSIDIARIES
NOTES TO UNAUDITED CONSOLIDATED FINANCIAL STATEMENTS
(dollars in thousands, except per share data or as otherwise indicated)

Note A—Summary of Business, Significant Accounting Policies and Legal Proceedings
1. Business Summary and Financial Statement Presentation
Business Summary

Impac Mortgage Holdings, Inc. (the Company or IMH) is a Maryland corporation incorporated in August 1995 and has the following subsidiaries: IMH
Assets Corp. (IMH Assets), Impac Warehouse Lending Group, Inc. (IWLG), and Impac Funding Corporation (IFC), together with its wholly-owned
subsidiaries Impac Secured Assets Corp. (ISAC) and Impac Commercial Capital Corporation (ICCC).

In the first quarter of 2009, the Company created a new subsidiary, Integrated Real Estate Service Corporation (IRES), which includes mortgage and real
estate related fee-based businesses and entities.

The Company’s operations include its continuing and discontinued operations. The continuing operations primarily include the long-term mortgage
portfolio (residual interests in securitizations reflected as net trust assets and liabilities in the consolidated balance sheets), and the mortgage and real estate
related fee-based businesses. The discontinued operations include the former non-conforming mortgage and retail operations conducted by IFC, commercial
operations conducted by ICCC, and warehouse lending operations conducted by IWLG.

During the first quarter of 2009, the Company revoked its election to be taxed as a REIT, effective January 1, 2009. As a result of revoking this election,
the Company will be subject to income taxes as a regular corporation. As of December 31, 2008, the Company had estimated federal and California net
operating loss carryforwards of $353.6 million and $526.1 million, respectively. These amounts are subject to change based on the completion and filing of
the Company’s income tax returns.

The information contained throughout this document is presented on a continuing basis, unless otherwise stated.
Financial Statement Presentation

The accompanying unaudited consolidated financial statements of IMH and its subsidiaries (as defined above) have been prepared in accordance with
Accounting Principles Generally Accepted in the United States of America (GAAP) for interim financial information and with the instructions to Form 10-Q
and Rule 10-01 of Regulation S-X. Accordingly, they do not include all of the information and footnotes required by GAAP for complete financial
statements. In the opinion of management, all adjustments, consisting of normal recurring adjustments considered necessary for a fair presentation, have been
included. Operating results for the three and six month periods ended June 30, 2009 are not necessarily indicative of the results that may be expected for the
year ending December 31, 2009. These interim period condensed consolidated financial statements should be read in conjunction with the Company’s
audited consolidated financial statements, which are included in the Company’s Annual Report on Form 10-K for the year ended December 31, 2008, filed
with the United States Securities and Exchange Commission (SEC).

All significant inter-company balances and transactions have been eliminated in consolidation. In addition, certain amounts in the prior periods’
consolidated financial statements have been reclassified to conform to the current year presentation.

Management has made a number of estimates and assumptions relating to the reporting of assets and liabilities, the disclosure of contingent assets and
liabilities at the date of the financial statements and the reported amounts of revenues and expenses during the reporting period to prepare these consolidated
financial statements in conformity with GAAP. The items affected by management’s estimates and assumptions include the valuation of trust assets and
liabilities, the valuation of repurchase liabilities related to sold loans, the valuation of long-term debt, and the valuation of loans held-for-sale. Actual results
could differ from those estimates and assumptions.




Market Conditions and Status of Operations

The economy continued to contract in the first half of 2009. Labor markets deteriorated rapidly as U.S. firms reduced the number of jobs driving the
U.S. unemployment rate higher in June. Higher unemployment and weaker overall economic conditions have led to a significant increase in the number of
defaults, while continued weak housing prices have driven a significant increase in loss severities. Defaults continue to remain elevated as the economy and
housing market continues to struggle. The credit performance of the Company’s long-term mortgage portfolio continues to be negatively affected by these
economic conditions. Delinquencies and nonperforming loans and assets continue to increase as a percentage of loans outstanding. Additional deterioration
in the overall economic environment, including continued deterioration in the labor market, could cause delinquencies to increase beyond the Company’s
current expectations, resulting in additional increases in losses and reductions in fair value. Offsetting these losses and reductions in fair value were increases
in the fair value of the Company’s trust assets and trust liabilities as a result of accounting guidance adopted during the quarter, which clarified the use of
quoted prices in determining fair values in markets that are inactive, thus moderating the need to use distressed prices in valuing financial asset and liabilities
in illiquid markets as the Company had used in prior periods. Refer to Note A2 — Recent Accounting Pronouncements for additional information.

During the first quarter of 2009, the Company initiated various mortgage and real estate related fee-based businesses, including loan modifications, real
estate disposition, monitoring and surveillance services, real estate brokerage and lending services and escrow services, and has begun to generate revenues
from these businesses. For the three and six month periods ended June 30, 2009, mortgage and real estate services fees were $13.2 million and $18.8 million,
respectively. However, since these businesses are newly formed and currently generate fees primarily from the Company’s long-term mortgage portfolio,
there remains uncertainty about their future success, including providing services to the marketplace.

In January 2009, the Company purchased and canceled $25.0 million in outstanding trust preferred securities of Impac Capital Trust #2 for $3.75 million
and terminated the remaining debt.

In May 2009, the Company exchanged an aggregate of $51.3 million in trust preferred securities of Impac Capital Trusts #1 and #3 for junior
subordinated notes with an aggregate principal balance of $62.0 million, with a maturity date in March 2034. Under the terms of the exchange, the interest
rate for each note was reduced from the original 8.01 percent to 2.00 percent through 2013 with increases of 1.00 percent per year through 2017. Starting in
2018, the interest rates become variable at 3-month LIBOR plus 375 basis points. In connection with the exchange, the Company paid a fee of $0.5
million. Refer to Note H — Long-term Debt for additional information.

In June 2009, the Company purchased and canceled $1.0 million in outstanding trust preferred securities of Impac Capital Trust #4 for $150 thousand.
As of July 30, 2009, the Company is current and no longer deferring interest on trust preferred securities.

In August 2009, the Company purchased and canceled $2.5 million in outstanding trust preferred securities of Impac Capital Trust #4 for $375 thousand,
resulting in $8.5 million in outstanding trust preferred securities. Refer to Note J — Subsequent Events for additional information.

As a result of the restructuring of $51.3 million and purchase and cancelation of $36.5 million in outstanding trust preferred securities, the Company
reduced its annual interest expense obligation from $7.8 million to $2.0 million. With the restructuring and purchase and cancelations of trust preferred
securities, the Company has $8.5 million in outstanding trust preferred securities of Impac Capital Trust #4 and $62.0 million in outstanding junior
subordinated notes.

In June 2009, the Company completed the Offer to Purchase and Consent Solicitation (the “Offer to Purchase”) of all of its 9.375% Series B Cumulative
Redeemable Preferred Stock and 9.125% Series C Cumulative Redeemable Preferred Stock. The Series B Preferred Stock had a liquidation preference of $50
million and the Series C Preferred Stock had a liquidation preference of $111.8 million, for a total of $161.8 million. Upon expiration of the Offer to
Purchase, holders of approximately 67.7% of the Preferred Stock tendered an aggregate of 4,378,880 shares. Stockholders of the Company’s Series B
Preferred Stock tendered 1,323,844 shares at $0.29297 per share for $388 thousand. Stockholders of the Company’s Series C Preferred Stock tendered
3,055,036 shares at $0.28516 per share for $871 thousand. The aggregate purchase price for the Preferred Stock was $1.3 million. In addition, in connection
with completing the Offer to Purchase, the Company paid $7.4 million accumulated but unpaid dividends on its Preferred Stock. With the total cash payment
of $8.7 million, the Company eliminated $109.5 million of liquidation preference on its Preferred Stock. After the completion of the Offer to Purchase, the
Company has outstanding $52.3 million liquidation preference of Series B and Series C Preferred Stock.




With completion of the Offer to Purchase and modification to the terms of the Series B Preferred Stock and Series C Preferred Stock, the Company
eliminated its $14.9 million annual preferred dividend obligation. Refer to Note I — Preferred Stock Repurchase for additional information.

2. Recent Accounting Pronouncements
Recently Adopted Accounting Pronouncements

In May 2009, the Financial Accounting Standards Board (FASB) issued Statement of Financial Accounting Standard (SFAS) No. 165, Subsequent Events
(SFAS 165), which establishes general standards of and accounting for and disclosure of events that occur after the balance sheet date but before financial
statements are issued or are available to be issued. SFAS 165 is effective for interim and annual periods ending after June 15, 2009. The adoption of SFAS
165 did not have an impact on the Company’s consolidated financial statements.

In April 2009, the FASB issued three FASB Staff Positions (FSP) related to fair value measurements:

FSP No. FAS 157-4 “Determining Fair Value When the Volume and Level of Activity for the Asset or Liability Have Significantly Decreased
and Identifying Transactions That Are Not Orderly” (FSP 157-4)

FSP No. FAS 107-1 and APB 28-1 “Interim Disclosures about Fair Value of Financial Instruments” (FSP FAS 107-1 and APB 28-1)

FAS No. FAS 115-2 and FAS 124-2 “Recognition and Presentation of Other-Than-Temporary Impairments” (FSP FAS 115-2 and FAS 124-2)

FSP 157-4 provides additional guidance for estimating fair value in accordance with SFAS 157 when the volume and level of market activity for the asset
or liability have significantly decreased. FSP 157-4 also includes guidance on identifying circumstances that indicate a transaction is not orderly. It
acknowledges that in these circumstances quoted prices may not be determinative of fair value. This FSP emphasizes that even if there has been a significant
decrease in the volume and level of market activity for the asset or liability and regardless of the valuation technique(s) used, the objective of a fair value
measurement remains the same. Fair value is the price that would be received to sell an asset or paid to transfer a liability in an orderly transaction (that is, not
a forced liquidation or distressed sale) between market participants at the measurement date under current market conditions. Prior to issuance of this FSP
157-4, many companies, including the Company, interpreted SFAS 157 to emphasize the use of most recently available quoted market prices in determining
fair value, regardless of whether markets had experienced a significant decline in the volume and level of activity relative to normal conditions or increased
frequency of transactions that are not orderly.

Under the provisions of FSP 157-4, quoted prices for assets or liabilities in inactive markets may require adjustment due to uncertainty as to whether the
underlying transactions are orderly. There is little information, if any, to evaluate if individual transactions are orderly in an inactive market. Accordingly,
the Company is required to evaluate the facts and circumstances to determine whether the transaction is orderly based on the weight of the evidence. FSP
157-4 does not designate a specific method for adjusting a transaction or quoted price, however, it does provide guidance for determining how much weight to
give a transaction or quoted price. Price quotes derived from transactions that are not orderly are not considered to be determinative of fair value and should
be given less weight, if any, when measuring fair value.

FSP 157-4 is effective for interim and annual reporting periods ending after June 15, 2009, and shall be applied prospectively. The adoption of FSP 157-4
on April 1, 2009, resulted in an increase of $13.3 million included in change in fair value of net trust assets in the accompanying consolidated statements of
operations. Offsetting this increase at adoption were decreases in the fair values of trust assets and trust liabilities as a result of the Company increasing loss
assumptions for its long-term mortgage portfolio due to increases in expected defaults and loss severities related to the weak economy and housing market.

FSP FAS 107-1 and APB 28-1 amends FASB Statement No. 107, “Disclosures about Fair Value of Financial Instruments”, to require disclosures about
fair value of financial instruments for interim reporting periods of publicly traded companies as well as in annual financial statements. This FSP also amends
APB Opinion No. 28, “Interim Financial Reporting”, to require those disclosures in summarized financial information at interim reporting periods. FSP FAS
107-1 and APB 28-1 is effective for interim reporting periods ending after June 15, 2009, with early adoption permitted for periods ending after March 15,
2009. The adoption of FSP FAS 107-1 and APB 28-1 did not have a significant effect on the Company’s consolidated financial statements.




FSP FAS 115-2 and FAS 124-2 amends the other-than-temporary impairment guidance in U.S. GAAP for debt securities to make the guidance more
operational and to improve the presentation and disclosure of other-than-temporary impairments on debt and equity securities in the financial statements. For
debt securities, the statement requires that an entity assess whether it (a) has the intent to sell the debt security or (b) more likely than not will be required to
sell the debt security before its anticipated recovery. If either of these conditions is met, the Company would be required to recognize other-than-temporary
impairment. FSP FAS 115-2 and FAS 124-2 is effective for interim and annual reporting periods ending after June 15, 2009, with early adoption permitted for
periods ending after March 15, 2009. The adoption of FSP FAS 115-2 and FAS 124-2 did not have a significant effect on the Company’s consolidated
financial statements.

Effective January 1, 2009, the Company adopted EITF No. 08-5, “Issuer’s Accounting for Liabilities Measured at Fair Value with a Third-Party Credit
Enhancement” (EITF 08-5). EITF 08-5 addresses whether issuer’s of liabilities should consider the effect of the third-party credit enhancement when
measuring the liability at fair value under FASB Statement No. 157 “Fair Value Measurements” (SFAS 157). EITF 08-5 requires that the issuer of a liability
with a third-party credit enhancement that is inseparable from the liability shall not include the effect of the credit enhancement in the fair value measurement
of the liability. The guidance in EITF 08-5 is effective in the first reporting period beginning on or after December 15, 2008, with the effect of initially
applying its guidance being included in the change in fair value in the period of adoption. The adoption of EITF 08-5 did not have a significant impact on the
Company’s consolidated financial statements.

Effective, January 1, 2009, application of SFAS 157 to nonfinancial assets and liabilities is required. As a result of the adoption of SFAS 157 for
nonfinancial assets and liabilities, the Company has included additional disclosures as of and for the three and six months ended June 30, 2009 for
nonrecurring fair value measurements related to its nonfinancial assets and liabilities.

Recent Accounting Pronouncements

In June 2009, the FASB issued SFAS No. 168, “The FASB Accounting Standards Codification™ and the Hierarchy of Generally Accepted Accounting
Principles”—a replacement of FASB Statement No 162 (SFAS 168). Under SFAS 168, The FASB Accounting Standards Codification (Codification) will
become the source of authoritative U.S. generally accepted accounting principles (GAAP) recognized by the FASB to be applied by nongovernmental entities.
Rules and interpretive releases of the Securities and Exchange Commission (SEC) under authority of federal securities laws are also sources of authoritative
GAAP for SEC registrants. On the effective date of this Statement, the Codification will supersede all then-existing non-SEC accounting and reporting
standards. All other non-grandfathered non-SEC accounting literature not included in the Codification will become non-authoritative. SFAS 168 is effective
for financial statements issued for interim and annual periods ending after September 15, 2009. The issuance of SFAS 168 will not affect GAAP, however the
Company will be required to eliminate references to the pre-codification accounting and reporting standard references in financial statements.

In June 2009, the FASB issued SFAS No. 166, “Accounting for Transfers of Financial Assets — An Amendment of FASB Statement 140” (SFAS 166) and
SFAS No. 167, “Amendments to FASB Interpretation No. 46(R)” (SFAS 167). SFAS 166 eliminates the concept of a qualifying special purpose entity
(QSPE), creates more stringent conditions for reporting a transfer of a portion of a financial asset as a sale, clarifies other sale-accounting criteria, and
changes the initial measurement of a transferor’s interest in transferred financial assets. Former QSPEs will be evaluated for consolidation based on the
provisions of SFAS 167, which changes the approach to determining a VIE’s primary beneficiary and requires companies to more frequently reassess whether
they must consolidate or deconsolidate VIEs. The Company is currently evaluating the impact of these new pronouncements on its financial statements.
While management of the Company has not completed its evaluation, the Company may be required to deconsolidate certain securitization trust assets and
trust liabilities that are currently consolidated within the Company’s financial statements because certain of these trusts may be VIEs of the Company, but the
Company may not be the primary beneficiary. In addition, the Company has two unconsolidated trusts that may be VIEs of the Company and the Company
may be the primary beneficiary, in which case the Company would be required to consolidate the related trust assets and liabilities.

3. Income Taxes and Deferred Charge

During the first quarter of 2009, the Company revoked its election to be taxed as a REIT, effective January 1, 2009. As a result of revoking this election,
the Company will be subject to income taxes as a regular corporation.

Prior to January 1, 2009, the Company operated as a REIT under the requirements of the Internal Revenue Code. Requirements for qualification as a
REIT included various restrictions on ownership of IMH’s stock, requirements concerning distribution of taxable income and certain restrictions on the nature
of assets and sources of income.




As of December 31, 2008, the Company had estimated federal and California net operating loss carryforwards of $353.6 million and $526.1 million,
respectively. As of December 31, 2008, the Company’s taxable REIT subsidiary had an estimated federal net operating loss tax carryforward of $293.4
million. The federal net operating loss carryforward of the Company’s taxable REIT subsidiary, utilization of which may be limited to the Company’s taxable
REIT subsidiary, begins to expire in the year 2027. As of December 31, 2008, the Company and the Company’s taxable REIT subsidiary had net deferred tax
assets of approximately $547.9 million and $100.0 million, respectively. These amounts are subject to change based on the completion and filing of the
Company’s income tax returns. The Company recorded a full valuation allowance against the net deferred tax assets as it believes that as of June 30, 20009 it
is more likely than not that the net deferred tax assets will not be recoverable.

In accordance with Accounting Research Bulletin No. 51, “Consolidated Financial Statements,” the Company records a deferred charge representing the
deferral of income tax expense on inter-company profits that resulted from the sale of mortgages from taxable subsidiaries to IMH in prior years. The deferred
charge is included in other assets in the accompanying consolidated balance sheets and is amortized as a component of income tax expense in the
accompanying consolidated statements of operations over the estimated life of the mortgages retained in the securitized mortgage collateral. The Company
recorded a tax expense of $20 thousand and $2.0 million for the three and six months ended June 30, 2009, compared to $2.2 million and $8.7 million for the
three and six months ended June 30, 2008, respectively. The tax expense is primarily the result of the amount of the deferred charge amortized and/or
impaired resulting from credit losses, which does not result in any tax liability required to be paid.

4. Legal Proceedings
The Company is party to litigation and claims which are normal in the course of our operations.

In June 2009, the Company entered into a settlement agreement for an insignificant amount with plaintiffs in a purported class action matter entitled
Vincent Marshell v. Impac Funding Corporation, et al., as further described in the Company’s Annual Report on Form 10-K for the year ended December 31,

2008, requiring that all claims be dismissed with prejudice, with no admission of wrongdoing on the part of any defendant.
Please refer to IMH’s report on Form 10-K for the year ended December 31, 2008 for a description of other litigation and claims.

We believe that we have meritorious defenses to the above claims and intend to defend these claims vigorously and as such the Company believes the
final outcome of such matters will not have a material adverse effect on our financial condition or results of operations. Nevertheless, litigation is uncertain
and we may not prevail in the lawsuits and can express no opinion as to their ultimate resolution. An adverse judgment in any of these matters could have a
material adverse effect on our financial position and results of operations.

Note B—Fair Value of Financial Instruments

The use of fair value to measure the Company’s financial instruments is fundamental to its consolidated financial statements and is a critical accounting
estimate because a substantial portion of its assets and liabilities are recorded at estimated fair value.

The Company adopted FSP 157-4 effective April 1, 2009. FSP 157-4 addresses measuring fair value under SFAS 157 in situations where the volume and
level of market activity has significantly decreased and transactions are not orderly. Under the provisions of the FSP 157-4, transactions or quoted prices may
not be determinative of fair value for assets or liabilities in inactive markets.

Prior to adoption of the FSP 157-4, the Company used independent broker quoted prices (unadjusted and non-binding quotes) to measure fair value for
substantially all of its securitized mortgage borrowings. In connection with the adoption, the Company determines when the level and volume of activity has
declined significantly in relation to normal market conditions. FSP 157-4 guidance suggests less weight, if any, shall be applied on a transaction or price
quote based on a market that is not orderly. Furthermore, the nature of the quote (indicative price or binding offer) should be considered when weighting the
available evidence. In the absence of price quotes based on orderly transactions, the Company may use valuation techniques that reflect market participant
assumptions.




For securitized mortgage collateral and securitized mortgage borrowings, the underlying Alt-A residential and commercial loans and mortgage-backed
securities market has experienced a significant decline in market activity with a lack of orderly transactions. The methodology used to measure fair value
included the use of internal pricing techniques such as the net present value of future expected cash flows (with observable market participant assumptions,
where available) discounted at a rate of return based on market participant requirements. The significant assumptions utilized in the internal pricing
techniques, which were based on the characteristics of the underlying collateral, included estimated credit losses, estimated prepayment speeds and
appropriate discount rates. For the impact of adopting FSP 157-4 to our consolidated financial statements, see Note 2 — Recent Accounting Pronouncements.

The following table presents the fair value of financial instruments included in the consolidated financial statements as of the periods indicated:

June 30, 2009 December 31, 2008
Carrying Estimated Carrying Estimated
Amount Fair Value Amount Fair Value
Assets
Cash and cash equivalents $ 30,694 $ 30,694 $ 46,215 46,215
Restricted cash 1,250 1,250 1,243 1,243
Short-term investments 5,026 5,054 - -
Investment securities available-for-sale 1,332 1,332 2,068 2,068
Securitized mortgage collateral 6,018,391 6,018,391 5,894,424 5,894,424
Derivative assets 179 179 37 37
Liabilities
Securitized mortgage borrowings $ 6,080,637 $ 6,080,637 $ 6193984 $ 6,193,984
Derivative liabilities 184,851 184,851 273,584 273,584
Long-term debt 9,797 9,797 15,403 15,403

The estimated fair value amounts above have been determined by management using available market information and appropriate valuation
methodologies. Considerable judgment is required to interpret market data to develop the estimates of fair value in both inactive and orderly markets.
Accordingly, the estimates presented are not necessarily indicative of the amounts that could be realized in a current market exchange. The use of different
market assumptions and/or estimation methodologies may have a material effect on the estimated fair value amounts.

The carrying amount of cash and cash equivalents and restricted cash approximates fair value. Short-term investments are recorded at amortized
cost. The fair value of short-term investments is determined using quoted prices in active markets. Refer to Recurring fair value measurements below for a
description of the valuation methods used to determine the fair value of investment securities available for sale, securitized mortgage collateral and
borrowings, derivative assets and liabilities and long-term debt.

Recurring fair value measurements

The application of fair value estimates may be on a recurring or non-recurring basis depending on the accounting principles applicable to the specific
asset or liability or whether management has elected to carry the item at its estimated fair value.

SFAS 157 specifies a hierarchy of valuation techniques based on whether the inputs to those valuation techniques are observable or unobservable.
Observable inputs reflect market data obtained from independent sources, while unobservable inputs reflect the Company's market assumptions. These two
types of inputs create the following fair value hierarchy:

Level 1 — Quoted prices for identical instruments in active markets.

Level 2 — Quoted prices for similar instruments in active markets; quoted prices for identical or similar instruments in markets that are not
active; and model-derived valuations in which all significant inputs and significant value drivers are observable in active markets.

Level 3 — Valuations derived from valuation techniques in which one or more significant inputs or significant value drivers are unobservable.
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This hierarchy requires the Company to use observable market data, when available, and to minimize the use of unobservable inputs when
determining fair value.

The following tables present, the Company’s assets and liabilities that are measured at fair value on a recurring basis, including financial instruments for
which the Company has elected the fair value option at June 30, 2009 and December 31, 2008, based on the fair value hierarchy of SFAS 157:

Recurring Fair Value Measurements

As of June 30, 2009
Level 1 Level 2 Level 3
Assets
Investment securities available-for-sale $ - $ - $ 1,332
Securitized mortgage collateral - - 6,018,391
Total assets at fair value $ - $ - $ 6,019,723
Liabilities
Securitized mortgage borrowings $ - 3 - $ 6,080,637
Derivative liabilities, net (1) - - 184,672
Long-term debt - - 9,797
Total liabilities at fair value $ - $ - $ 6,275,106

(1) Derivative liabilities, net includes $179 thousand in derivative assets and $184.9 million in derivative liabilities, included within trust assets and trust
liabilities, respectively.

Recurring Fair Value Measurements

As of December 31, 2008
Level 1 Level 2 Level 3
Assets
Investment securities available-for-sale $ - % - 3 2,068
Securitized mortgage collateral - - 5,894,424
Total assets at fair value $ - % - $ 5,896,492
Liabilities
Securitized mortgage borrowings $ - 3 - $ 6,193,984
Derivative liabilities, net (1) - - 273,547
Long-term debt - - 15,403
Total liabilities at fair value $ - $ - $ 6,482,934

(1) Derivative liabilities, net includes $37 thousand in derivative assets and $273.6 million in derivative liabilities, included within trust assets and trust
liabilities, respectively.

As a result of the lack of observable market data resulting from inactive markets, the Company has classified its investment securities available-for-sale,
securitized mortgage collateral and borrowings, net derivative liabilities and long-term debt as Level 3 fair value measurements at June 30, 2009 and
December 31, 2008. Level 3 assets and liabilities were 100 percent of total assets and total liabilities at fair value at June 30, 2009 and December 31, 2008.

The following tables present a reconciliation for all assets and liabilities measured at fair value on a recurring basis using significant unobservable inputs
(Level 3) for the three and six months ended June 30, 2009 and 2008:
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Level 3 Recurring Fair Value Measurements
For the three months ended June 30, 2009

Investment
securities Securitized Securitized
available-for- mortgage mortgage Derivative Long-term
sale collateral borrowings liabilities, net debt
Fair value, March 31, 2009 $ 1,322 $ 5,505,729 $ (5,691,028) $ (232,320) $ (11,090)
Total gains (losses) included in earnings:
Interest income (1) 53 233,411 - - -
Interest expense (1) - - (417,215) - (325)
Change in fair value of net trust assets, excluding REO 805 594,624 (536,336) (4,181) -
Change in fair value of long-term debt - - - - 329
Total gains (losses) included in earnings 858 828,035 (953,551) (4,181) 4
Transfers in and/or out of Level 3 - - - - -
Purchases, issuances and settlements (848) (315,373) 563,942 51,829 1,289
Fair value, June 30, 2009 $ 1,332 $ 6,018,391 §$ (6,080,637) $ (184,672) $ (9,797)
Unrealized gains (losses) still held (2) $ 27 $ (7,070,940) $ 8,303,670 $ (187,188) $ 63,823

(1) Amounts primarily represent accretion to recognize interest income and interest expense using effective yields based on estimated fair values for
trust assets and trust liabilities. The total net interest income, including cash received and paid, was $3.0 million for the three months ended June
30, 2009, as reflected in the consolidated statements of operations.

(2) Represents the amount of unrealized gains (losses) relating to assets and liabilities classified as Level 3 that are still held at June 30, 20009.

Level 3 Recurring Fair Value Measurements
For the three months ended June 30, 2008

Investment
securities Securitized Securitized
available-for- mortgage mortgage Long-term
sale collateral borrowings debt
Fair value, March 31, 2008 $ 10,621  $ 966,958 $ (998,395) $ (45,129)
Total gains (losses) included in earnings:
Interest income (1) 199 10,306 - -
Interest expense (1) - - (6,275) (140)
Change in fair value of net trust assets, excluding REO (1,517) 2,275 (6,113) -
Change in fair value of long-term debt - - - (997)
Total (losses) gains included in earnings (1,318) 12,581 (12,388) (1,137)
Transfers in and/or out of Level 3 (2) - (645,986) 661,157 -
Purchases, issuances and settlements (659) (35,364) 32,658 -
Fair value, June 30, 2008 $ 8,644 § 298,189 $ (316,968) $ (46,266)
Unrealized (losses) gains still held (3) $ (2,461) $ (128,861) $ 131,747 $ 54,115

(1) Amounts primarily represent accretion to recognize interest income and interest expense using effective yields based on estimated fair values for
trust assets and trust liabilities. The total net interest income, including cash received and paid, was $4.3 million for the three months ended June
30, 2008, as reflected in the consolidated statements of operations.

(2) Transfers in and/or out of Level 3 are reflected using values as of the beginning of the period.

(3) Represents the amount of unrealized (losses) gains relating to assets and liabilities classified as Level 3 that are still held at June 30, 2008.
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Level 3 Recurring Fair Value Measurements
For the six months ended June 30, 2009

Investment
securities Securitized Securitized
available-for- mortgage mortgage Derivative Long-term
sale collateral borrowings liabilities, net debt
Fair value, December 31, 2008 $ 2,068 $ 5,894,424 $ (6,193,984) $ (273,547) $ (15,403)
Total gains (losses) included in earnings:
Interest income (1) 147 710,121 - - -
Interest expense (1) - - (1,091,022) - (325)
Change in fair value of net trust assets, excluding REO 1,710 45,603 160,867 (20,338) -
Change in fair value of long-term debt - - - - 341
Total gains (losses) included in earnings 1,857 755,724 (930,155) (20,338) 16
Transfers in and/or out of Level 3 - - - - -
Purchases, issuances and settlements (2,593) (631,757) 1,043,502 109,213 5,590
Fair value, June 30, 2009 $ 1,332 $ 6,018,391 $ (6,080,637) $ (184,672) $ (9,797)

(1) Amounts primarily represent accretion to recognize interest income and interest expense using effective yields based on estimated fair values for
trust assets and trust liabilities. The total net interest income, including cash received and paid, was $6.6 million for the six months ended June 30,
2009, as reflected in the consolidated statements of operations.

Level 3 Recurring Fair Value Measurements
For the six months ended June 30, 2008

Investment Securitized Securitized
securities mortgage mortgage Long-term
available-for-sale collateral borrowings debt
Fair value, January 1, 2008 $ 15,248 $ 782,574 $ (767,704) $ (40,952)
Total gains (losses) included in earnings:
Interest income (1) 399 10,217 - -
Interest expense (1) - - (15,176) (294)
Change in fair value of net trust assets, excluding REO (5,807) (246,707) 280,991 -
Change in fair value of long-term debt - - - (5,020)
Total (losses) gains included in earnings (5,408) (236,490) 265,815 (5,314)
Transfers in and/or out of Level 3 (2) - (119,516) 98,688 -
Purchases, issuances and settlements (1,196) (128,379) 86,233 -
Fair value, June 30, 2008 $ 8,644 $ 298,189 $ (316,968) $ (46,266)

(1) Amounts primarily represent accretion to recognize interest income and interest expense using effective yields based on estimated fair values for
trust assets and trust liabilities. The total net interest income, including cash received and paid, was $11.6 million for the six months ended June
30, 2008, as reflected in the consolidated statements of operations.

(2) Transfers in and/or out of Level 3 are reflected using values as of the beginning of the period.

The following is a description of the measurement techniques for items recorded at fair value on a recurring basis.

Investment securities available-for-sale — The Company elected to carry all of its investment securities available-for-sale at fair value. The investment
securities consist primarily of non-investment grade mortgage-backed securities. The fair value of the investment securities are measured based upon the
Company’s expectation of inputs that other market participants would use. Such assumptions include judgments about the underlying collateral, prepayment
speeds, credit losses, forward interest rates and certain other factors. Given the market disruption and lack of observable market data as of June 30, 2009 and
December 31, 2008, the fair value of the investment securities available-for-sale were measured using significant internal expectations of market participants’
assumptions.
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Securitized mortgage collateral — The Company elected to carry all of its securitized mortgage collateral at fair value. These assets consist primarily of
non-conforming mortgage loans securitized between 2002 and 2007. Fair value measurements are based on the Company’s internal models used to compute
the net present value of future expected cash flows, with observable market participant assumptions, where available. The Company’s assumptions include its
expectations of inputs that other market participants would use in pricing these assets. These assumptions include judgments about the underlying collateral,
prepayment speeds, estimated future credit losses, forward interest rates, investor yield requirements and certain other factors. As of June 30, 2009,
securitized mortgage collateral had an unpaid principal balance of $13.1 billion, compared to an estimated fair value of $6.0 billion. The aggregate unpaid
principal balance exceeds the fair value by $7.1 billion at June 30, 2009. As of June 30, 2009, the unpaid principal balance of loans 90 days or more past due
was $2.9 billion compared to an estimated fair value of $0.9 billion. The aggregate unpaid principal balances of loans 90 days or more past due exceed the
fair value by $2.0 billion at June 30, 2009.

Securitized mortgage borrowings — The Company elected to carry all of its securitized mortgage borrowings at fair value. These borrowings consist of
individual tranches of bonds issued by securitization trusts and are primarily backed by non-conforming mortgage loans. Fair value measurements include the
Company’s judgments about the underlying collateral assumptions such as prepayment speeds, estimated future credit losses, forward interest rates, investor
yield requirements and certain other factors. As of June 30, 2009, securitized mortgage borrowings had an outstanding principal balance of $13.8 billion
compared to an estimated fair value of $6.1 billion. The aggregate outstanding principal balance exceeds the fair value by $7.7 billion at June 30, 2009.

Long-term debt — The Company elected to carry all of its long-term debt (consisting of trust preferred securities and junior subordinated notes) at fair
value. These securities were measured based upon an analysis prepared by the Company, which considered the Company’s own credit risk, including
consideration of recent settlements with trust preferred debt holders and discounted cash flow analysis of junior subordinated notes. As of June 30, 2009,
long-term debt had an unpaid principal balance of $73.6 million compared to an estimated fair value of $9.8 million. The aggregate unpaid principal balance
exceeds the fair value by $63.8 million at June 30, 2009.

Derivative assets and liabilities — For non-exchange traded contracts, fair value is based on the amounts that would be required to settle the positions
with the related counterparties as of the valuation date. Valuations of derivative assets and liabilities are based on observable market inputs, if available. To
the extent observable market inputs are not available, fair values measurements include the Company’s judgments about the future cash flows, forward
interest rates and certain other factors, including counterparty risk. Additionally, these values also take into account the Company’s own credit standing, to the
extent applicable, thus included in the valuation of the derivative instrument is the value of the net credit differential between the counterparties to the
derivative contract.

The following tables present changes in fair value of recurring fair value measurements for the three and six months ended June 30, 2009 and 2008,
respectively:

Recurring Fair Value Measurements
Changes in Fair Value Included in Net Loss
For the three months ended June 30, 2009
Change in Fair Value of

Interest Income (1) Interest Expense (1) Net Trust Assets Long-term Debt Total
Investment securities available-for-sale $ 53 % - $ 805 $ - 3 858
Securitized mortgage collateral 233,411 - 594,624 - 828,035
Securitized mortgage borrowings - (417,215) (536,336) - (953,551)
Derivative instruments, net - - (4,181) (2) - (4,181)
Long-term debt - (325) - 329 4
Total $ 233,464 $ (417,540) $ 54,912 $ 329 $ (128,835)

(1) Amounts primarily represent accretion to recognize interest income and interest expense using effective yields based on estimated fair values for
trust assets and trust liabilities. The total net interest income, including cash received and paid, was $3.0 million for the three months ended
June 30, 2009, as reflected in the consolidated statements of operations.

(2) Included in this amount is $48.0 million in changes in the fair value of derivative instruments, offset by $52.2 million in cash payments from the
securitization trusts for the three months ended June 30, 2009.
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Recurring Fair Value Measurements

Changes in Fair Value Included in Net Loss

For the three months ended June 30, 2008

Change in Fair Value of

Interest Income (1) Interest Expense (1) Net Trust Assets Long-term Debt Total
Investment securities available-for-sale $ 198 $ - % 1,517) $ - % (1,319)
Securitized mortgage collateral 125,700 - (19,062) - 106,638
Securitized mortgage borrowings - (269,159) (88,886) - (358,045)
Derivative instruments, net - - 98,304(2) - 98,304
Long-term debt - (140) - (997) (1,137)
Total $ 125,898 $ (269,299) $ (11,161) $ 997) $ (155,559)

(1) Amounts primarily represent accretion to recognize interest income and interest expense using effective yields based on estimated fair values for
trust assets and trust liabilities. The total net interest income, including cash received and paid, was $4.3 million for the three months ended
June 30, 2008, as reflected in the consolidated statements of operations.

(2) Included in this amount is $143.8 million in changes in the fair value of derivative instruments offset by $45.5 million in cash payments from
the securitization trusts for the three months ended June 30, 2008.

Recurring Fair Value Measurements
Changes in Fair Value Included in Net Loss
For the six months ended June 30, 2009
Change in Fair Value of

Interest Income (1) Interest Expense (1) Net Trust Assets Long-term Debt Total
Investment securities available-for-sale $ 147 % - $ 1,710 $ - $ 1,857
Securitized mortgage collateral 710,121 - 45,603 - 755,724
Securitized mortgage borrowings - (1,091,022) 160,867 - (930,155)
Derivative instruments, net - - (20,338)(2) - (20,338)
Long-term debt - (325) - 341 16
Total $ 710,268 $ (1,091,347) $ 187,842(3) $ 341 $ (192,896)

(1) Amounts primarily represent accretion to recognize interest income and interest expense using effective yields based on estimated fair values for
trust assets and trust liabilities. The total net interest income, including cash received and paid, was $6.6 million for the six months ended June
30, 2009, as reflected in the consolidated statements of operations.

(2) Included in this amount is $89.7 million in changes in the fair value of derivative instruments, offset by $110.0 million in cash payments from
the securitization trusts for the six months ended June 30, 2009.

(3) For the six months ended June 30, 2009, change in the fair value of trust assets, excluding REO was $187.8 million. Excluded from the
$297.9 million change in fair value of net trust assets, excluding REO, in the accompanying consolidated statement of cash flows is $110.0
million in cash payments from the securitization trusts related to the Company’s net derivative liabilities.

Recurring Fair Value Measurements
Changes in Fair Value Included in Net Loss
For the six months ended June 30, 2008
Change in Fair Value of

Interest Income (1) Interest Expense (1) Net Trust Assets Long-term Debt Total
Investment securities available-for-sale $ 399 $ - 3 (5,807) % - 3 (5,408)
Securitized mortgage collateral 96,908 - (3,248,563) - (3,151,655)
Securitized mortgage borrowings - (345,675) 3,330,248 - 2,984,573
Derivative instruments, net - - (83,511)(2) - (83,511)
Long-term debt - (294) - (5,020) (5,314)
Total $ 97,307 $ (345,969) $ (7,633)(3) $ (5,020) $ (261,315)

(1) Amounts primarily represent accretion to recognize interest income and interest expense using effective yields based on estimated fair values for
trust assets and trust liabilities. The total net interest income, including cash received and paid, was $11.6 million for the six months ended June
30, 2008, as reflected in the consolidated statements of operations.

(2) Included in this amount is $12.2 million in changes in the fair value of derivative instruments and $71.3 million in cash payments from the
securitization trusts for the six months ended June 30, 2009.

(3) For the six months ended June 30, 2008, change in the fair value of trust assets, excluding REO was ($7.6) million. Excluded from the
$63.7 million change in fair value of net trust assets, excluding REO, in the accompanying consolidated statement of cash flows is $71.3 million
in cash payments from the securitization trusts related to the Company’s net derivative liabilities.
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In connection with the fair value option election for investment securities available-for-sale and securitized mortgage collateral and borrowings, interest
income and interest expense is recognized using effective yields basedon estimated fair values for these instruments. As the market’s expectation of future
credit losses has increased between periods, market participants have demanded higher yields, which have resulted in significant reductions in the fair values
of these instruments. These reductions in fair value have significantly increased the effective yields used for purposes of recognizing interest income and
interest expense on these instruments.

The change in fair value of the asset and liabilities above, excluding derivative instruments, are primarily due to the changes in credit risk. The change in
fair value for derivative instruments is primarily due to the change in the forward LIBOR curve.

Non-recurring fair value measurements

The Company is required to measure certain assets and liabilities at fair value from time-to-time. These fair value measurements typically result from the
application of specific accounting pronouncements under GAAP. The fair value measurements are considered non-recurring fair value measurements under
SFAS 157.

Loans held-for-sale - Loans held-for-sale for which the fair value option was not elected are carried at lower of cost or market (LOCOM). When
available, such measurements are based upon what secondary markets offer for portfolios with similar characteristics, and are considered Level 2
measurements. If market pricing is not available, such measurements are significantly impacted by the Company’s expectations of other market participants’
assumptions, and are considered Level 3 measurements. The Company utilizes internal pricing processes to estimate the fair value of loans held-for-sale,
which is based on recent loan sales and estimates of the fair value of the underlying collateral. Loans held-for-sale, which are primarily included in assets of
discontinued operations, are considered Level 3 fair value measurements at June 30, 2009 and December 31, 2008 based on the lack of observable market
inputs.

Real estate owned - REO consists of residential real estate acquired in satisfaction of loans. Upon foreclosure, REO is adjusted to the estimated fair
value of the residential real estate less estimated selling and holding costs, offset by expected mortgage insurance proceeds to be received, if
any. Subsequently, REO is recorded at the lower of carrying value or estimated fair value less costs to sell. Fair values of REO are generally based on
appraisals or market prices, and considered Level 2 measurements at June 30, 2009 and December 31, 2008.

Lease liability — In connection with the discontinuation of our non-conforming mortgage, retail mortgage, warehouse lending and commercial
operations, a significant amount of office space that was previously occupied is no longer being used by the Company. The Company has subleased a
significant amount of this office space. The Company has recorded a liability, included within discontinued operations, representing the present value of the
minimum lease payments over the remaining life of the lease, offset by the expected proceeds from sublet revenue related to this office space. This liability is
based on the present value techniques that incorporate the Company’s judgments about estimated sublet revenue and discount rates. Therefore, this liability is
considered a Level 3 measurement at June 30, 2009 and December 31, 2008.

The following tables present the fair values of those financial assets measured at fair value on a non-recurring basis at June 30, 2009 and December 31,
2008:

Non-recurring Fair Value Measurements Total Gains (Losses)
As of June 30, 2009 For the Three Months Ended  For the Six Months Ended
Level 1 Level 2 Level 3 June 30, 2009 June 30, 2009
Loans held-for-sale (1) $ -3 -3 85235 $ (7,445) $ (7,517)
REO (2) - 172,019 - (9,580) (95,238)
Lease liability (3) - - (3,935) 2,503 2,560

(1) Includes $0.3 million and $84.9 million of loans held-for-sale within continuing and discontinued operations, respectively at June 30, 2009.

(2) Includes $167.3 million and $4.7 million in REO within continuing and discontinued operations, respectively at June 30, 2009 which had additional
impairment write-downs subsequent to the date of foreclosure. For the three months ended June 30, 2009, the $9.6 million loss related to additional
impairment write-downs during the period included $9.1 million and $0.5 million within continuing and discontinued operations, respectively. For
the six months ended June 30, 2009, the $95.2 million loss related to additional impairment write-downs during the period included $93.3 million
and $1.9 million within continuing and discontinued operations, respectively.

(3) Amounts are included in discontinued operations. For the three and six months ended June 30, 2009, the Company recorded $2.5 million and $2.6
million in gains resulting from reductions in lease liabilities as a result of changes in our expected minimum future lease payments, respectively.
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Non-recurring Fair Value Measurements Total Losses

As of December 31, 2008 For the Year Ended
Level 1 Level 2 Level 3 December 31, 2008
Loans held-for-sale (1) $ - 3 - $ 108,223 $ 45,960

(1) Includes $0.4 million and $107.8 million of loans held-for-sale within continuing and discontinued operations, respectively at December 31, 2008.
Note C— Stock Options

The fair value of options granted, which is amortized to expense over the option vesting period, is estimated on the date of grant using the Black-Scholes-
Merton option pricing model with the following weighted average assumptions:

Six Months
Ended June 30,
2009 2008
Risk-free interest rate 2.86% 1.88% to 2.13%
Expected lives (in years) 5.50 3.25
Expected volatility (1) 259.16% 87.3% - 89.9%
Expected dividend yield (2) 0.00% 0.00%
Grant date fair value of share options $ 053 $ 7.14-7.76

(1)  Expected volatilities are based on the historical volatility of the Company’s stock over the expected option life.
(2)  Expected dividend yield is zero because a dividend on the common stock was not probable over the expected life of the options granted during the
six months ended June 30, 2009 and 2008.

The following table summarizes activity, pricing and other information for the Company’s stock options for the six months ended June 30, 2009:

Weighted-

Average

Number of Exercise

Shares Price ($)
Options outstanding at January 1, 2009 1,140,186 $ 37.18
Options granted 842,300 0.53
Options exercised - -
Options forfeited / cancelled (599,300) 27.62
Options outstanding at June 30, 2009 1,383,186 $ 19.00
Options exercisable at June 30, 2009 221,097 $ 81.20

As of June 30, 2009, there was approximately $1.3 million of total unrecognized compensation cost related to nonvested share-based compensation
arrangements granted under the plan. This cost is expected to be recognized over a weighted average period of 0.8 years.

In April 2009, the Company’s officers and directors gave notice of the surrender of an aggregate of 581,000 options and the Board accepted and approved
the cancellation of those listed options. In connection with the cancellation of these options, the Company recognized non-cash compensation expense of
approximately $1.7 million during the second quarter.

Note D—Reconciliation of Earnings Per Share

The following table presents the computation of basic and diluted net earnings per share including the dilutive effect of stock options and preferred
stock outstanding for the periods indicated:
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For the Three Months

For the Six Months

Ended June 30, Ended June 30,
2009 2008 2009 2008

Numerator for basic earnings per share:
Net earnings (loss) from continuing operations $ 8,030 $ (16,439) $ 9,307 $ (20,942)
Net loss from discontinued operations (4,195) (11,048) (6,591) (10,360)

Less: Cash dividends on preferred stock (7,443) (3,722) (7,443) (7,443)
Net loss attributable to common stockholders $ (3,608) $ (31,209) $ 4,727) $ (38,745)
Denominator for basic earnings per share:
Basic weighted average number of common shares outstanding during the period 7,618 7,610 7,618 7,610
Denominator for diluted earnings per share:
Diluted weighted average number of common shares outstanding during the

period 7,618 7,610 7,618 7,610
Net effect of dilutive stock options - - - -
Diluted weighted average common shares 7,618 7,610 7,618 7,610
Net loss per common share - basic and diluted:

Earnings (loss) from continuing operations $ 0.08 $ (265 $ 024 $ (3.73)

Loss from discontinued operations (0.55) (1.45) (0.86) (1.36)

Net loss per share attributable to common stockholders $ 0.47) $ (4.10) $ 0.62) $ (5.09)

For the three and six months ended June 30, 2009, stock options to purchase 1.4 million shares were outstanding but not included in the above

weighted average calculations because they were anti-dilutive.

For the three and six months ended June 30, 2008, stock options to purchase 1.3 million shares were outstanding but not included in the above

weighted average calculations because they were anti-dilutive.

Note E—Segment Reporting

The Company has three reporting segments, consisting of the long-term mortgage portfolio, mortgage and real estate services and discontinued
operations. The following tables present the selected financial data and operating results by reporting segment for the periods indicated:

Continuing Operations

Mortgage and
Long-term Real Estate Discontinued

Portfolio Services Operations  Consolidated
Balance Sheet Items as of June 30, 2009:
Securitized mortgage collateral $ 6,018391 $ - % - $ 6,018,391
Total assets 6,332,286 26,015 122,734 6,481,035
Total liabilities 6,280,507 2,395 191,909 6,474,811
Total stockholders’ equity (deficit) 51,779 23,620 (69,175) 6,224
Balance Sheet Items as of December 31, 2008:
Securitized mortgage collateral $ 5,894,424 $ - % - $ 5,894,424
Total assets 6,574,464 - 141,053 6,715,517
Total liabilities 6,489,024 - 217,241 6,706,265
Total stockholders’ equity (deficit) 85,440 - (76,188) 9,252
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Statement of Operations Items for the three months

ended June 30, 2009:

Net interest income (expense)
Non-interest income- net trust assets
Mortgage and real estate services fees
Other non-interest income (expense)
Non-interest expense and income taxes
Net earnings from continuing operations

Net loss from discontinued operations, net of tax

Net earnings

Statement of Operations Items for the six months ended

June 30, 2009:

Net interest income (expense)
Non-interest income- net trust assets
Mortgage and real estate services fees
Other non-interest income (expense)
Non-interest expense and income taxes
Net earnings from continuing operations

Net loss from discontinued operations, net of tax

Net earnings

Statement of Operations Items for the three months

ended June 30, 2008:
Net interest income

Non-interest income- net trust assets
Mortgage and real estate services fees
Other non-interest income (expense)
Non-interest expense and income taxes
Net (loss) earnings from continuing operations

Net loss from discontinued operations, net of tax

Net (loss) earnings

Statement of Operations Items for the six months ended

June 30, 2008:

Net interest income (expense)
Non-interest income- net trust assets
Mortgage and real estate services fees
Other non-interest income
Non-interest expense and income taxes
Net (loss) earnings from continuing operations

Net loss from discontinued operations, net of tax

Net (loss) earnings

Continuing Operations

Mortgage and
Long-term Real Estate Discontinued
Portfolio Services Operations Reclassifications (1)  Consolidated

$ 2,961 $ 3 3 (665) $ 665 $ 2,953

8,189 - - - 8,189

- 13,233 - - 13,233

301 (157) (6,859) 6,859 144
(8,992) (7,497) 3,329 (3,329) (16,489)

$ 2,459 $ 5,571 - - 8 8,030
$ - % - 8 (4,195) - % (4,195)

$ 2,459 $ 5,571 4,195) $ 3,835

$ 6,601 $ ®) $ (1,078) $ 1,078 $ 6,595

12,919 - - - 12,919

- 18,782 - - 18,782

301 (186) (8,780) 8,780 115
(17,539) (11,565) 3,267 (3,267) (29,104)

$ 2,282 % 7,025 - - 3 9,307
$ - 3 - $ (6,591) - % (6,591)

$ 2,282 % 7,025 (6,591) $ 2,716

Continuing Operations
Mortgage and
Long-term Real Estate Discontinued
Portfolio Services Operations Reclassifications (1)  Consolidated

$ 4256 $ - 8 1,543 $ (1,543) $ 4,256
(15,991) - - - (15,991)

- 1,612 - - 1,612

4,464 (833) (8,354) 8,354 3,631
(9,535) (412) (4,237) 4,237 (9,947)
$ (16,806) $ 367 - - 8 (16,439)
$ - % - 8 (11,048) - 8 (11,048)
$ (16,806) $ 367 (11,048) $ (27,487)

$ 11,610 $ 5) $ 3,213 % (3,213) $ 11,605
(16,719) - - - (16,719)

- 4,155 - - 4,155

2,794 13 979 (979) 2,807
(21,922) (868) (14,552) 14,552 (22,790)
$ (24,237) $ 3,295 - - 8 (20,942)
$ - % - $ (10,360) - % (10,360)
$ (24,237) $ 3,295 (10,360) $ (31,302)

(1) Amounts represent reclassifications of activity in the discontinued operations segment into net loss from discontinued operations, net of tax as
presented in the consolidated statements of operations.

Note F—Real Estate Owned (REO)

Activity for the Company’s REO consisted of the following:
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At June 30, 2009 At December 31, 2008

REO $ 338,614 $ 635,285
Impairment (1) (63,567) (35,533)
Ending balance $ 275,047 $ 599,752
REO inside trusts $ 274,481 $ 599,084
REO outside trusts (2) 566 668
Total $ 275,047 $ 599,752

(1) Impairment represents the cumulative write-downs of net realizable value subsequent to foreclosure.
(2) Amount represents REO related to former on-balance sheet securitizations, which were collapsed as the result of the Company exercising its
clean-up call options. This REO is included in other assets in the accompanying consolidated balance sheets.

Note G— Restructured Financing (Discontinued Operations)

The Company’s reverse repurchase financing, included in discontinued operations, is secured by the Company’s mortgage loans held-for-sale with an
unpaid principal balance of $184.7 million, restricted cash of $19.9 million and certain REOs. The following table presents the outstanding balance of the
Company’s Restructured Financing as of the dates indicated:

Discontinued Operations
as of June 30, as of December 31,
2009 2008

Reverse repurchase line (1) $ 171,708 $ 188,677

(1) This line, which is guaranteed by IMH, is no longer funding loans and was restructured in 2008 as described below.

In September 2008, the Company entered into an agreement to restructure its reverse repurchase line (Restructured Financing) with its remaining lender.
The balance of this Restructured Financing was $171.7 million at June 30, 2009 and collateralized by loans held-for-sale within discontinued operations. The
agreement removed all technical defaults from financial covenant noncompliance and any associated margin calls for the term of the agreement. The
agreement calls for certain targets including a reduction of the borrowings balance to $100 million by March 2010 with an advance rate of no more than 65
percent of the outstanding principal balance and $50 million by September 2010 with an advance rate of no more than 55 percent of the outstanding principal
balance. By meeting these targets, the agreement term can extend to March 2011. At June 30, 2009, the advance rate was 78 percent. The agreement also calls
for monthly payments of $1.5 million until the earlier of the Company raising capital or the end of the agreement term. If the Company is successful in raising
capital, approximately 10 percent of the gross proceeds will be required to be paid as an additional payment and the monthly payment would then be reduced
to $750,000. The interest rate is LIBOR plus 325 basis points, and all cash collected from the securing mortgage loans is required to be paid to the lender. To
the extent the cash collected from the collateral is not adequate to pay the interest expense due on the borrowings, interest expense would be paid to the lender
from the Company’s restricted cash account included in assets of discontinued operations or the Company’s cash balances. Accomplishing the restructuring of
this reverse repurchase line allows the Company to timely manage the remaining loans on the line for the eventual collection, refinance, sale or securitization
without the risk of receiving margin calls. Upon an event of default, the Company is responsible for any shortfall if the value of the loans securing the
financing is insufficient to repay the outstanding balance. During the three and six months ended June 30, 2009, the Company paid an additional $4.5 million
and $9.0 million, respectively in payments, used by the lender to offset interest and settlement shortfalls, as required under the restructured terms.

Note H—Long-term Debt
The following table shows the composition of long-term debt as of the dates indicated:
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June 30, December 31,

2009 2008
Trust preferred securities:
Outstanding balance $ 11,000 $ 88,250
Common securities 620 2,994
Fair value adjustment (9,511) (75,841)
Total trust preferred securities 2,109 15,403
Junior subordinated notes:
Outstanding balance 62,000 -
Fair value adjustment (54,312) -
Total junior subordinated notes 7,688 -
Total long-term debt $ 9,797 $ 15,403

In January 2009, the Company purchased and canceled $25.0 million in outstanding trust preferred securities of Impac Capital Trust #2 for $3.75 million
and terminated the remaining debt.

In May 2009, the Company exchanged an aggregate of $51.3 million in trust preferred securities of Impac Capital Trusts #1 and #3 for junior
subordinated notes with an aggregate principal balance of $62.0 million, with a maturity date in March 2034. Under the terms of the exchange, the interest
rate for each note was reduced from the original 8.01 percent to 2.00 percent through 2013 with increases of 1.00 percent per year through 2017. Starting in
2018, the interest rates become variable at 3-month LIBOR plus 375 basis points. In connection with the exchange, the Company paid a fee of $0.5 million.

In June 2009, the Company purchased and canceled $1.0 million in outstanding trust preferred securities of Impac Capital Trust #4 for $150 thousand.
As of July 30, 2009, the Company is current and no longer deferring interest on trust preferred securities.

In August 2009, the Company purchased and canceled $2.5 million in outstanding trust preferred securities of Impac Capital Trust #4 for $375 thousand,
resulting in $8.5 million in outstanding trust preferred securities.

As a result of the restructuring of $51.3 million and purchase and cancelation of $36.5 million in outstanding trust preferred securities, the Company
reduced its annual interest expense obligation from $7.8 million to $2.0 million. With the restructuring and purchase and cancelations of trust preferred
securities, the Company has $8.5 million in outstanding trust preferred securities of Impac Capital Trust #4 and $62.0 million in outstanding junior
subordinated notes.

Note I—Preferred Stock Repurchase

In June 2009, the Company completed the Offer to Purchase and Consent Solicitation (the “Offer to Purchase”) of all of its 9.375% Series B Cumulative
Redeemable Preferred Stock and 9.125% Series C Cumulative Redeemable Preferred Stock. The Series B Preferred Stock had a liquidation preference of $50
million and the Series C Preferred Stock had a liquidation preference of $111.8 million, for a total of $161.8 million. Upon expiration of the Offer to
Purchase, holders of approximately 67.7% of the Preferred Stock tendered an aggregate of 4,378,880 shares. Stockholders of the Company’s Series B
Preferred Stock tendered 1,323,844 shares at $0.29297 per share for $388 thousand. Stockholders of the Company’s Series C Preferred Stock tendered
3,055,036 shares at $0.28516 per share for $871 thousand. The aggregate purchase price for the Preferred Stock was $1.3 million. In addition, in connection
with completing the offer to purchase the Company paid $7.4 million accumulated but unpaid dividends on its Preferred Stock. With the total cash payment
of $8.7 million, the Company eliminated $109.5 million of liquidation preference on its Preferred Stock. After the completion of the Offer to Purchase, the
Company has outstanding $52.3 million liquidation preference of Series B and Series C Preferred Stock.

With completion of the Offer to Purchase and modification to the terms of the Series B Preferred Stock and Series C Preferred Stock, the Company
eliminated its $14.9 million annual preferred dividend obligation. Refer to Note I — Preferred Stock Repurchase for additional information.
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As a condition to completing the offer to purchase, the common stockholders and preferred stockholders approved and consented to modify the terms of
each of the Series B Cumulative Preferred Stock and Series C Preferred Stock to (i) make dividends, if any, non-cumulative, (ii) eliminate the provisions
prohibiting the payment of dividends on junior stock and prohibiting the purchase or redemption of junior or parity stock if full cumulative dividends for all
past dividend periods are not paid or declared and set apart for payment, (iii) eliminate any premiums payable upon the liquidation, dissolution or winding up
of the Company, (iv) eliminate the provision prohibiting the Company from electing to redeem Preferred Stock prior to the fifth year anniversary of the
issuance of such preferred stock, (v) eliminate the provision prohibiting the Company from redeeming less than all of the outstanding Preferred Stock if full
cumulative dividends for all past dividend periods have not been paid or declared and set apart for payment, (vi) eliminate the right of holders of Preferred
Stock to elect two directors if dividends are in arrears for six quarterly periods and (vii) eliminate the right of holders of Preferred Stock to consent to or
approve the authorization or issuance of preferred stock senior to the Preferred Stock. The holders of each series of Preferred Stock retain the right to a
$25.00 liquidation preference in the event of a liquidation of the Company and the right to receive dividends on the Preferred Stock if any such dividends are
declared.

Note J—Subsequent Events
Subsequent events have been evaluated through August 10, 2009, the date these financial statements were issued.

As discussed in Note H — Long-term Debt, in August 2009, the Company purchased and canceled $2.5 million in outstanding trust preferred securities of
Impac Capital Trust #4 for $375 thousand.
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ITEM 2: MANAGEMENT’S DISCUSSION AND ANALYSIS OF FINANCIAL CONDITION AND RESULTS OF OPERATIONS
(dollars in thousands, except per share data or as otherwise indicated)

Unless the context otherwise requires, the terms “Company,” “we,” “us,” and “our” refer to Impac Mortgage Holdings, Inc. (the Company or IMH), a

Maryland corporation incorporated in August 1995, and its subsidiaries, IMH Assets Corp. (IMH Assets), Integrated Real Estate Services Corporation

(IRES), Impac Warehouse Lending Group, Inc. (IWLG), and Impac Funding Corporation (IFC), together with its wholly-owned subsidiaries Impac Secured

Assets Corp. (ISAC) and Impac Commercial Capital Corporation (ICCC).

Forward-Looking Statements

This report on Form 10-K contains certain forward-looking statements within the meaning of Section 27A of the Securities Act of 1933 and Section 21E
of the Securities Exchange Act of 1934. Forward-looking statements, some of which are based on various assumptions and events that are beyond our control,
may be identified by reference to a future period or periods or by the use of forward-looking terminology, such as “may,” “will,” “believe,” “expect,” “likely,”
“should,” “could,” “anticipate,” or similar terms or variations on those terms or the negative of those terms. The forward-looking statements are based on
current management expectations. Actual results may differ materially as a result of several factors, including, but not limited to the following: the ongoing
volatility in the mortgage industry; our ability to successfully manage through the current market environment; our ability to meet liquidity needs from
current cash flows or generate new sources of revenue; management’s ability to successfully initiate and continue mortgage and real estate related fee-based
business strategies; the ability to make interest and dividend payments; increases in default rates and mortgage related losses; potential difficulties in
satisfying conditions (payment and covenants) in the Restructured Financing; our ability to obtain additional financing and the terms of any financing that we
do obtain; inability to effectively liquidate properties to mitigate losses; increase in loan repurchase requests and ability to adequately settle repurchase
obligations; decreases in value of our residual interests that differ from our assumptions; the ability of our common stock to continue trading in an active
market; the outcome of litigation or regulatory actions pending against us or other legal contingencies; and our compliance with applicable local, state and
federal laws and regulations and other general market and economic conditions.
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For a discussion of these and other risks and uncertainties that could cause actual results to differ from those contained in the forward-looking statements,
see “Risk Factors” and “Management’s Discussion and Analysis of Financial Condition and Results of Operations” in the Company’s Annual Report on
Form 10-K for the period ended December 31, 2008, the other reports we file under the Securities and Exchange Act of 1934, and the additional risk factors
set forth below in this quarterly report. This document speaks only as of its date and we do not undertake, and specifically disclaim any obligation, to publicly
release the results of any revisions that may be made to any forward-looking statements to reflect the occurrence of anticipated or unanticipated events or
circumstances after the date of such statements.

The Mortgage Banking Industry and Discussion of Relevant Fiscal Periods

The mortgage banking industry is continually vulnerable to current events that occur in the financial services industry. These events include changes in
economic indicators, government regulation, interest rates, price competition, geographic shifts, disposable income, housing prices, market liquidity, market
anticipation, and customer perception, as well as others. The factors that affect the industry change rapidly and can be unforeseeable.

Current events can diminish the relevance of “quarter over quarter” and “year-to-date over year-to-date” comparisons of financial information. In such
instances, the Company attempts to present financial information in its Management’s Discussion and Analysis of Financial Condition and Results of
Operations that is the most relevant to its financial information.

Status of Operations, Liquidity and Capital Resources
Long-term mortgage portfolio

During the first half of 2009, the Company continues to be significantly and negatively affected by the deteriorating real estate market and the weak
economic environment. These factors have led to continued deterioration in the quality of the Company’s long-term mortgage portfolio, as evidenced by the
continued increases in delinquencies, foreclosures and credit losses. Existing conditions are unprecedented and inherently involve significant risks and
uncertainty to the Company. The current market conditions have led to fewer sources of liquidity available to the Company to operate its business. These
conditions continue to have an adverse effect on the performance of the Company’s long-term mortgage portfolio, including significant losses on real estate
owned. The Company has increased its loss assumptions for its long-term mortgage portfolio due to the increase in expected defaults and loss severities
related to the weak economy and housing market.
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Mortgage and real estate services

During the first quarter of 2009, the Company initiated various mortgage and real estate related fee-based businesses, including loan modifications, real
estate disposition, monitoring and surveillance services, real estate brokerage and lending services and escrow services, and has begun to generate revenues
from these businesses. For the three and six month periods ended June 30, 2009, mortgage and real estate services fees were $13.2 million and $18.8 million,
respectively. However, since these businesses are newly formed and currently generate fees primarily from the Company’s long-term mortgage portfolio,
there remains uncertainty about their future success, including providing services to the marketplace.

Liquidity and capital resources

During the first six months of 2009, the Company continued to fund its operations primarily from the cash flows from its long-term mortgage portfolio
and mortgage and real estate related fee-based businesses.

In January 2009, the Company purchased and canceled all of the $25.0 million in outstanding trust preferred securities of Impac Capital Trust #2 for
$3.75 million and terminated the remaining debt.

In May 2009, the Company exchanged an aggregate of $51.3 million in trust preferred securities of Impac Capital Trusts #1 and #3 for junior
subordinated notes with an aggregate principal balance of $62.0 million, with a maturity date in March 2034. Under the terms of the exchange, the interest
rate for each note was reduced from the original 8.01 percent to 2.00 percent through 2013 with increases of 1.00 percent per year through 2017. Starting in
2018, the interest rates become variable at 3-month LIBOR plus 375 basis points. In connection with the exchange, the Company paid a fee of $0.5 million.

In June 2009, the Company purchased and canceled $1.0 million in outstanding trust preferred securities of Impac Capital Trust
#4 for $150 thousand.

As of July 30, 2009, the Company is current and no longer deferring interest on trust preferred securities.
In August 2009, the Company purchased and canceled $2.5 million in outstanding trust preferred securities of Impac Capital Trust #4 for $375 thousand.

For the three and six months ended June 30, 2009 and 2008, the Company paid $0.8 million and $1.2 million, respectively in interest on trust preferred
securities.

As a result of the restructuring of $51.3 million and the purchase and cancelation of $36.5 million in outstanding trust preferred securities, the Company
reduced its annual interest expense obligation from $7.8 million to $2.0 million. With the restructuring and purchase and cancelations of trust preferred
securities, the Company has $8.5 million in outstanding trust preferred securities of Impac Capital Trust #4 and $62.0 million in outstanding junior
subordinated notes.

In June 2009, the Company completed the Offer to Purchase and Consent Solicitation (the “Offer to Purchase”) of all of its 9.375% Series B Cumulative
Redeemable Preferred Stock and 9.125% Series C Cumulative Redeemable Preferred Stock. The Series B Preferred Stock had a liquidation preference of $50
million and the Series C Preferred Stock had a liquidation preference of $111.8 million, for a total of $161.8 million. Upon expiration of the Offer to
Purchase, holders of approximately 67.7% of the Preferred Stock tendered an aggregate of 4,378,880 shares. Stockholders of the Company’s Series B
Preferred Stock tendered 1,323,844 shares at $0.29297 per share for $388 thousand. Stockholders of the Company’s Series C Preferred Stock tendered
3,055,036 shares at $0.28516 per share for $871 thousand. The aggregate purchase price for the Preferred Stock was $1.3 million. In addition, in connection
with the completion of the offer to purchase the Company paid $7.4 million accumulated but unpaid dividends on its Preferred Stock. With the total cash
payment of $8.7 million, the Company eliminated $109.5 million of liquidation preference on its Preferred Stock. After the completion of the Offer to
Purchase, the Company has outstanding $52.3 million liquidation preference of Series B and Series C Preferred Stock.

In connection with the Offer to Purchase, the Company filed Articles of Amendment to its charter with the State Department of Assessments and
Taxation of Maryland to modify the terms of each of its 9.375% Series B Cumulative Redeemable Preferred Stock and 9.125% Series C Cumulative
Redeemable Preferred Stock to (i) make dividends, if any, non-cumulative, (ii) eliminate the provisions prohibiting the payment of dividends on junior stock
and prohibiting the purchase or redemption of junior or parity stock if full cumulative dividends for all past dividend periods are not paid or declared and set
apart for payment, (iii) eliminate any premiums payable upon the liquidation, dissolution or winding up of the Company, (iv) eliminate the provision
prohibiting the Company from electing to redeem Preferred Stock prior to the fifth year anniversary of the issuance of such Preferred Stock, (v) eliminate the
provision prohibiting the Company from redeeming less than all of the outstanding Preferred Stock if full cumulative dividends for all past dividend periods
have not been paid or declared and set apart for payment, (vi) eliminate the right of holders of preferred stock to elect two directors if dividends are in arrears
for six quarterly periods and (vii) eliminate the right of holders of Preferred Stock to consent to or approve the authorization or issuance of Preferred Stock
senior to the preferred stock.
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With completion of the Offer to Purchase and modification to the terms of the Series B Preferred Stock and Series C Preferred Stock, the Company
eliminated its $14.9 million annual preferred dividend obligation.

During the three and six month periods ended June 30, 2008, the Company’s sources of cash flow earnings also included real
estate advisory fees. The real estate advisory agreement was terminated in the fourth quarter of 2008 and we received a fee of
$27.0 million for agreeing to terminate this relationship. During the three and six month periods ended June 30, 2008, we earned
$4.7 million and $8.5 million, respectively in real estate advisory fees.

The primary use of liquidity within discontinued operations continues to be the Company’s restructured reverse repurchase financing (Restructured
Financing). As of June 30, 2009, the balance of the Restructured Financing was $171.7 million secured by loans held for sale with an unpaid principal
balance of $184.7 million, restricted cash of $19.9 million and certain real estate owned. Principal and interest received on the underlying collateral is
remitted to the lender monthly. During the three and six month periods ended June 30, 2009, the Company paid an additional $4.5 million and $9.0 million in
payments, used by the lender to offset interest and settlement shortfalls, as required under the restructured terms.

If we are not successful in (i) realizing cash flows from our residual interests in securitizations and (ii) realizing cash flows from new mortgage and real
estate related fee-based businesses, we may not be able to satisfy our contractual obligations for 2010 and subsequent years, including repayment of the
Restructured Financing and interest payments on long-term debt (which consists of trust preferred securities and junior subordinated notes).

To understand the financial position of the Company better, we believe it is important to understand the composition of the Company’s stockholders’
equity (deficit) and to which component of the business it relates. At June 30, 2009, the equity (deficit) within our continuing and discontinued operations
was comprised of the following significant assets and liabilities:

Condensed Components of Stockholders' Equity (Deficit)
As of June 30, 2009

Continuing Discontinued

Operations Operations Total
Cash $ 30,694 $ 632 % 31,326
Short-term investments 5,026 - 5,026
Residual interests in securitizations 28,895 - 28,895
Long-term debt ($73,620 par) (9,797) - (9,797)
Repurchase liabilities (1) - (68,495) (68,495)
Lease liability (2) - (3,935) (3,935)
Deferred charge 13,144 - 13,144
Net other assets 7,437 2,623 10,060
Stockholders' equity (deficit) $ 75399 $ (69,175) $ 6,224

(1) Balance includes the net amount owed to our lender, which are guaranteed by IMH, and the repurchase reserve.
(2) Guaranteed by IMH.

Continuing operations

At June 30, 2009, cash within our continuing operations decreased to $30.7 million from $46.2 million at December 31, 2008. The primary components
of the change in cash between periods were the Company’s $5.0 million investment in highly liquid short-term investments during the first quarter of 2009
and its repurchase of preferred stock of $1.3 million and payment of $7.4 million in accumulated preferred stock dividends during the second quarter of
2009. Additionally, the Company paid $3.9 million to purchase and cancel $26.0 million in trust preferred securities.

Since our consolidated and unconsolidated securitization trusts are non-recourse, we have netted trust assets and liabilities to present the Company’s
interest in these trusts more simply, which are considered our residual interests in securitizations. For unconsolidated securitizations our residual interests
represent the fair value of investment securities available-for-sale. For consolidated securitizations, our residual interests are represented by the fair value of
securitized mortgage collateral and real estate owned, offset by the fair value of securitized mortgage borrowings and net derivative liabilities. We receive
cash flows from our residual interests in securitizations to the extent they are available after required distributions to bondholders and maintaining
overcollateralization levels within the trusts. The estimated fair value of the residual interests, represented by the difference in the fair value of trust assets and
trust liabilities, was $28.9 million at June 30, 2009, compared to $28.0 million at December 31, 2008.
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At June 30, 2009, we had deferred charges of $13.1 million, which is amortized as a component of income tax expense in the consolidated statements of
operations over the estimated life of the mortgages retained in the securitized mortgage collateral. The deferred charges represent the deferral of income tax
expense on inter-company profits that resulted from the sale of mortgages from taxable subsidiaries to IMH in prior years. This balance is recorded as
required by accounting principles generally accepted in the United States of America (GAAP) and does not have any realizable cash value.

Net other assets include $2.5 million in premises and equipment, $0.5 million in investment in capital trusts, $1.3 million in restricted cash and $1.5
million in prepaid expenses.

Discontinued operations
The Company’s most significant liabilities at June 30, 2009 relate to its repurchase liabilities and a lease liability within discontinued operations.

The repurchase liabilities consist of a repurchase reserve and the net amount owed to our lender for the Restructured Financing, which is collateralized by
loans held-for-sale, restricted cash balances and certain real estate owned. The balance of the Restructured Financing was approximately $171.7 million at
June 30, 2009. We are currently distributing all principal and interest received from the collateral securing the Restructured Financing to the
lender. Additionally, the Restructured Financing calls for monthly payments of $1.5 million.

We were required to make normal and customary representations and warranties about the loans we had previously sold to investors. Our whole loan sale
agreements generally required us to repurchase loans if we breached a representation or warranty given to the loan purchaser. In addition, we also could be
required to repurchase loans as a result of borrower fraud or if a payment default occurs on a mortgage loan shortly after its sale. The repurchase reserve is an
estimate of losses from expected repurchases, and is based, in part, on the recent settlement of claims. At June 30, 2009, the repurchase reserve was $11.2
million.

In connection with the discontinuation of our non-conforming mortgage, retail mortgage, warehouse lending and commercial operations, a significant
amount of office space that was previously occupied is no longer being used by the Company. The Company has subleased a significant amount of this office
space. At June 30, 2009, the Company had a liability of $3.9 million included within discontinued operations, representing the present value of the minimum
lease payments over the remaining life of the lease, offset by the expected proceeds from sublet revenue related to this office space.

Market Conditions

The economy continued to contract in the first half of 2009. Labor markets deteriorated rapidly as U.S. firms reduced the number of jobs driving the
U.S. unemployment rate higher in June. Higher unemployment and weaker overall economic conditions have led to a significant increase in the number of
defaults, while continued weak housing prices have driven a significant increase in loss severities. Defaults continue to remain elevated as the economy and
housing market continues to struggle. The credit performance of the Company’s long-term mortgage portfolio continues to be negatively affected by these
economic conditions. Delinquencies and nonperforming loans and assets continue to increase as a percentage of loans outstanding. Additional deterioration
in the overall economic environment, including continued deterioration in the labor market, could cause delinquencies to increase beyond the Company’s
current expectations, resulting in additional increases in losses and reductions in fair value.
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We believe there is currently no index for Alt-A mortgage product, but the general direction and magnitude of price movement in the ABX 2007-1index
is reflective of the disruption in the market and general price movement experienced by the Company’s securities. The index, which does not include any
IMH bonds, is being used for illustrative purposes only because it is a non-conforming single-family mortgage index that has traded consistently in recent
years. The ABX 2007-1 Index illustrates market prices for designated groups of subprime securities by credit rating. The index is shown here as an
illustration of the price volatility in the general non-conforming mortgage market since the beginning of 2007 and does not reflect actual pricing on IMH

bonds, which are backed by Alt-A loans rather than subprime loans. As shown below, the ABX 2007-1 Index displays dramatic declines in the value of such
securities.
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Effects of Recent Market Activity

As a result of the Company’s inability to sell or securitize non-conforming loans during the second half of 2007, the Company discontinued funding
loans. As a result, the Company discontinued substantially all of its mortgage (non-conforming single-family loans and commercial loans, which consist
primarily of multi-family loans) and warehouse lending operations. Market conditions deteriorated in 2008 and continue to be depressed in 2009. As a result,
the Company’s investment in securitized non-conforming loans (residual interests) has been affected by the increase in estimated defaults and severities,
evidenced by significant home price depreciation. The decline in single-family home prices can be seen in the chart below.
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As depicted in the chart above, average home prices peaked in June 2006 at 226.29 and continued their dramatic decline through May 2009. The
Standard & Poor’s Case-Shiller 10-City Composite Home Price Index (the Index) for May 2009 was 151.0 (with the base of 100.00 for January 2000) and
hasn’t been this low since June 2003 when the Index was 149.7. Beginning in the third quarter of 2007, the Company believes there is a correlation between
the borrowers’ perceived equity in their homes and defaults. The original loan-to-value (defined as loan amount as a percentage of collateral value, “LTV™)
and original combined loan-to-value (defined as first lien plus total subordinate liens to collateral value, “CLTV”) ratios of single-family mortgages remaining
in the Company’s securitized mortgage collateral as of June 30, 2009 was 72 percent and 81 percent, respectively. The current LTV and CLTV ratios likely
increased from origination date as a result of the deterioration in the real estate market. We believe that home prices that have declined below the borrower’s
original purchase price have a higher risk of default within our portfolio. Based on the Index, home prices have declined 33 percent through May 2009 from
the 2006 peak. Further, we believe the home prices in California and Florida, the states with the highest concentration of our mortgages, have declined even
further than the Index. We have considered the deterioration in home prices in our loss estimates, which are a primary assumption used in the valuation of
securitized mortgage collateral and borrowings.

Critical Accounting Policies

Several of the critical accounting policies important to the portrayal of our financial condition and results of operations require management to make
difficult and complex judgments that rely on estimates about the effect of matters that are inherently uncertain due to the affect of changing market conditions
and/or consumer behavior. We believe our most critical accounting policies relate to the valuation of: (1) assets and liabilities that are highly dependent on
internal valuation models and assumptions rather than market quotations (see Fair Value of Financial Instruments discussion below); (2) derivatives and other
hedging instruments; (3) real estate owned and loans held-for-sale, including estimates of fair value, and related lower of cost or market (LOCOM) valuation
reserve; and (4) repurchase reserve (included in liabilities of discontinued operations). Refer to our report on Form 10-K for the year ended December 31,
2008 for further discussion of our critical accounting policies and judgments.
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Management discusses its critical accounting policies and related estimates with the Company’s Audit Committee on a regular basis. We believe the
judgments, estimates and assumptions used in the preparation of our consolidated financial statements are appropriate given the factual circumstances at the
time. However, given the sensitivity of our consolidated financial statements to these critical accounting policies, the use of other judgments, estimates and
assumptions could result in material differences in our results of operations or financial condition.

Fair Value of Financial Instruments

SFAS 157 defines fair value, establishes a framework for measuring fair value and outlines a fair value hierarchy based on the inputs to valuation
techniques used to measure fair value. SFAS 157 defines fair value as the price that would be received to sell an asset or paid to transfer a liability in an
orderly transaction between market participants at the measurement date (also referred to as an exit price). SFAS 157 categorizes fair value measurements into
a three-level hierarchy based on the extent to which the measurement relies on observable market inputs in measuring fair value. Level 1, which is the highest
priority in the fair value hierarchy, is based on unadjusted quoted prices in active markets for identical assets or liabilities. Level 2 is based on observable
market-based inputs, other than quoted prices, in active markets for identical assets or liabilities. Level 3, which is the lowest priority in the fair value
hierarchy, is based on unobservable inputs. Assets and liabilities are classified within this hierarchy in their entirety based on the lowest level of any input that
is significant to the fair value measurement.

The use of fair value to measure our financial instruments is fundamental to our financial statements and is a critical accounting estimate because a
substantial portion of our assets and liabilities are recorded at estimated fair value. Financial instruments classified as Level 3 are generally based on
unobservable inputs, and the process to determine fair value is generally more subjective and involves a high degree of management judgment and
assumptions. These assumptions may have a significant effect on our estimates of fair value, and the use of different assumptions, as well as changes in
market conditions, could have a material effect on our results of operations or financial condition.

As a result of the lack of observable market data resulting from inactive markets, the Company has classified all its investment securities available-for-
sale, securitized mortgage collateral and borrowings, net derivative liabilities and long-term debt as Level 3 fair value measurements at June 30, 2009 and
December 31, 2008. Level 3 assets and liabilities were 100 percent of total assets and liabilities at fair value at June 30, 2009 and December 31, 2008.

The Company adopted FSP No. SFAS 157-4 “Determining Fair Value When the Volume and Level of Activity for the Asset or Liability Have
Significantly Decreased and Identifying Transactions That Are Not Orderly” (FSP 157-4) effective April 1, 2009. The FSP addresses measuring fair value
under SFAS 157 in situations where the volume and level of market activity has significantly decreased and transactions are not orderly. Under the provisions
of the FSP, transactions or quoted prices may not be determinative of fair value for assets or liabilities in inactive markets.

There is little information, if any, to evaluate if individual transactions are orderly in an inactive market. ~Accordingly, the Company is required to
evaluate the facts and circumstances to determine whether the transaction is orderly based on the weight of the evidence. The FSP does not designate a
specific method for adjusting a transaction or quoted price, however, it does provide guidance for determining how much weight to give a transaction or
quoted price. Price quotes derived from transactions that are not orderly are not considered to be determinative of fair value and should be given less weight,
if any, when measuring fair value.

FSP 157-4 is effective for interim and annual reporting periods beginning April 1, 2009, and shall be applied prospectively. The adoption of FSP 157-4
on April 1, 2009, resulted in a positive net change of $13.3 million included in change in fair value of net trust assets in the consolidated statements of
operations. Offsetting the positive net change at adoption were decreases in the fair values of trust assets and trust liabilities as a result of the Company
increasing loss assumptions for its long-term mortgage portfolio due to increases in expected defaults and loss severities related to the weak economy and
housing market.

Recurring basis

Investment securities available-for-sale—The Company elected to carry all of its investment securities available-for-sale at fair value. The investment
securities consist primarily of non-investment grade mortgage-backed securities. The fair value of the investment securities are measured based upon our
expectation of inputs that other market participants would use. Such assumptions include our judgments about the underlying collateral, prepayment speeds,
credit losses, and certain other factors. Given the market disruption and lack of observable market data as of June 30, 2009, the fair value of the investment
securities available-for-sale were measured using significant internal expectations of market participants’ assumptions.
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Securitized mortgage collateral—The Company elected to carry all of its securitized mortgage collateral at fair value. These assets consist primarily of
non-conforming single-family residential and multi-family mortgage loans securitized between 2002 and 2007. Fair value measurements are based on the
Company’s internal models used to compute the net present value of future expected cash flows with market participant assumptions, where available. The
Company’s assumptions include our expectations of inputs that other market participants would use in pricing these assets. These assumptions include our
judgments about the underlying collateral, prepayment speeds, estimated future credit losses, forward interest rates, investor yield requirements and certain
other factors.

Securitized mortgage borrowings—The Company elected to carry all of its securitized mortgage borrowings at fair value. These borrowings consist of
individual tranches of bonds issued by securitization trusts and are primarily backed by non-conforming mortgage loans. Fair value measurements include our
judgments about the underlying collateral assumptions such as prepayment speeds, estimated future credit losses, forward interest rates, investor yield
requirements and certain other factors.

Long-term debt— The Company elected to carry all of its long-term debt (consisting of trust preferred securities and junior subordinated notes) at fair
value. These securities were measured based upon an analysis prepared by the Company, which considered the Company’s own credit risk, including
consideration of recent settlements with trust preferred debt holders and discounted cash flow analysis of junior subordinated notes.

Derivative assets and liabilities—For non-exchange traded contracts, fair value is based on the amounts that would be required to settle the positions with
the related counterparties as of the valuation date. Valuations of derivative assets and liabilities are based on observable market inputs, if available. To the
extent observable market inputs are not available, fair values measurements include the Company’s judgments about the future cash flows, forward interest
rates and certain other factors, including counterparty risk. These values also take into account the Company’s own credit standing, to the extent applicable,
thus included in the valuation of the derivative instrument is the value of the net credit differential between the counterparties to the derivative contract.

The Company’s primary objective is to limit the exposure to the variability in future cash flows attributable to the variability of one-month LIBOR,
which is the underlying index of adjustable rate securitized mortgage borrowings. The Company also monitors on an ongoing basis the prepayment risks that
arise in fluctuating interest rate environments. The Company’s interest rate risk management policies are formulated with the intent to offset the potential
adverse effects of changing interest rates on securitized mortgage borrowings.

To mitigate exposure to the effect of changing interest rates on cash flows on securitized mortgage borrowings, the Company purchased derivative
instruments primarily in the form of interest rate swap agreements (swaps) and, to a lesser extent, interest rate cap agreements (caps) and interest rate floor
agreements (floors). Due to the closure of the mortgage operations, the Company has not entered into a new derivative instrument since the third quarter of
2007.

On September 15, 2008, Lehman Brothers Holdings Inc. (LBHI) filed a petition for protection under Chapter 11 of the U.S. Bankruptcy Code. As of that
date, LBHI, through affiliated companies, was an interest rate swap counterparty to several of the Company’s CMO and REMIC securitizations. At June 30,
2009, the estimated value of derivative liabilities to LBHI, through its affiliated companies was approximately $78.0 million and is included in derivative
liabilities in the consolidated balance sheet. As the related securitization trusts are non-recourse to the Company, the Company is not required to replace or
otherwise settle any derivative positions affected by counterparty default within the consolidated trusts.

Non-recurring basis

The Company is required to measure certain assets and liabilities at fair value. These fair value measurements typically result from the application of
specific accounting pronouncements under GAAP. The fair value measurements are considered non-recurring fair value measurements under SFAS 157.

Loans held-for-sale - Loans held-for-sale for which the fair value option was not elected are carried at lower of cost or market (LOCOM). When
available, such measurements are based upon what secondary markets offer for portfolios with similar characteristics, and are considered Level 2
measurements. If market pricing is not available, such measurements are significantly impacted by the Company’s expectations of other market participants’
assumptions, and are considered Level 3 measurements. The Company utilizes internal pricing processes to estimate the fair value of loans held-for-sale,
which is based on recent loan sales and estimates of the fair value of the underlying collateral. Loans held-for-sale, which are primarily included in assets of
discontinued operations, are considered Level 3 fair value measurements at June 30, 2009 and December 31, 2008 based on the lack of observable market
inputs.
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Real estate owned - REO, which consists of residential real estate acquired in satisfaction of loans, is carried at net realizable value. Upon foreclosure,
REO is adjusted to the estimated fair value of the residential real estate less estimated selling and holding costs, offset by expected mortgage insurance
proceeds to be received, if any. Subsequently, REO is recorded at the lower of carrying value or estimated fair value less costs to sell. Fair values of REO are
generally based on appraisals or market prices, and considered Level 2 measurements at June 30, 2009 and December 31, 2008.

Lease liability — In connection with the discontinuation of our non-conforming mortgage, retail mortgage, warehouse lending and commercial operations,
a significant amount of office space that was previously occupied is no longer being used by the Company. The Company has subleased a significant amount
of this office space. The Company has recorded a liability, included within discontinued operations, representing the fair value of the minimum lease
payments over the remaining life of the lease, offset by the expected proceeds from sublet revenue related to this office space. This liability is based on the
present value techniques that incorporate the Company’s judgments about estimated sublet revenue and discount rates. Therefore, this liability is considered a
Level 3 measurement at June 30, 2009 and December 31, 2008.

We continue to refine our valuation methodologies as markets and products develop and the pricing for certain products becomes more or less
transparent. While we believe our valuation methods are appropriate and consistent with those of other market participants, the use of different methodologies
or assumptions to determine the fair value of certain financial instruments could result in a materially different estimate of fair value as of the reporting date.

Interest Income and Expense

Interest income on securitized mortgage collateral and interest expense on securitized mortgage borrowings are recorded using the effective yield for the
period based on the previous quarter’s estimated fair value.

Selected Financial Results for the Three Months Ended June 30, 2009
Continuing Operations
Net earnings of $8.0 million for the second quarter of 2009, compared to a net loss of $16.4 million for the comparable 2008 period.

Net interest income of $3.0 million for the second quarter of 2009, primarily from our long-term mortgage portfolio, compared to net interest income
of $4.3 million for the comparable 2008 period.

Non-interest income - net trust assets of $8.2 million for the second quarter of 2009, compared to $(16.0) million for the comparable 2008 period.

Mortgage and real estate services fees of $13.2 million for the second quarter of 2009, compared to $1.6 million for the comparable 2008 period.
Discontinued Operations

Net loss of $4.2 million for the second quarter of 2009, compared to $11.0 million for the comparable 2008 period.

Restructured Financing was $171.7 million at June 30, 2009, compared to $188.7 million at December 31, 2008.

Loans held-for-sale were $84.9 million, including a fair value adjustment of $100.6 million at June 30, 2009, compared to loans held-for-sale of
$107.8 million, including a $109.1 million fair value adjustment at December 31, 2008.

Selected Financial Results for the Six Months Ended June 30, 2009
Continuing Operations

Net earnings of $9.3 million for the six months ended June 30, 2009, compared to a net loss of $20.9 million for the comparable 2008 period.

30




Net interest income of $6.6 million for the six months ended June 30, 2009, primarily from our long-term mortgage portfolio, compared to net
interest income of $11.6 million for the comparable 2008 period.

Non-interest income - net trust assets of $12.9 million for the six months ended June 30, 2009, compared to $(16.7) million for the comparable 2008
period.

Mortgage and real estate services fees of $18.8 million for the six months ended June 30, 2009, compared to $4.2 million for the comparable 2008
period.

Discontinued Operations

Net loss of $6.6 million for the six months ended June 30, 2009, compared to $10.4 million for the comparable 2008 period.

Estimated Taxable Income

While the Company has generated significant net operating loss carryforwards in recent periods, we do not expect to generate sufficient taxable income
in future periods to be able to realize these tax benefits. Therefore, we have recorded a full valuation allowance against the net deferred tax assets as we
believe that as of June 30, 2009 it is more likely than not that the net deferred tax assets will not be recoverable.

Financial Condition and Results of Operations

Financial Condition

Condensed Balance Sheet Data

June 30, December 31, Increase %
2009 2008 (Decrease) Change
Investment securities available-for-sale $ 1,332 $ 2,068 $ (736) (36)%
Securitized mortgage collateral 6,018,391 5,894,424 123,967 2
Derivative assets 179 37 142 384
Real estate owned 274,481 599,084 (324,603) (54)
Total trust assets 6,294,383 6,495,613 (201,230) 3)
Assets of discontinued operations 122,734 141,053 (18,319) (13)
Other assets 63,918 78,851 (14,933) (19)
Total assets $ 6,481,035 $ 6,715,517 $ (234,482) (3)%
Securitized mortgage borrowings $ 6,080,637 $ 6,193,984 $ (113,347) )%
Derivative liabilities 184,851 273,584 (88,733) (32)
Total trust liabilities 6,265,488 6,467,568 (202,080) 3)
Liabilities of discontinued operations 191,909 217,241 (25,332) (12)
Other liabilities 17,414 21,456 (4,042) (19)
Total liabilities 6,474,811 6,706,265 (231,454) ?3)
Total stockholders' equity 6,224 9,252 (3,028) 33)
Total liabilities and stockholders’ equity $ 6481,035 $ 6715517 $ (234,482) (3)%

Total assets and total liabilities were $6.5 billion at June 30, 2009 as compared to $6.7 billion at December 31, 2008. The decrease in total assets and
liabilities are primarily attributable to decreases in the Company’s trust assets and trust liabilities as summarized below:
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Securitized mortgage collateral increased $124.0 million during the six months ended June 30, 2009. The increase in securitized mortgage
collateral from $5.9 billion at December 31, 2008 to $6.0 billion at June 30, 2009 was primarily due to the adoption of FSP 157-4, which
clarified the use of quoted prices in determining fair values in markets that are inactive, thus moderating the need to use distressed prices in
valuing financial assets and liabilities in illiquid markets as the Company had used in prior periods. The increase in fair value was offset by
increased loss assumptions and reductions in principal balances during the period. For the six months ended June 30, 2009, increases in fair
value totaled $755.7 million, offset by reductions in principal balances (resulting from transfers to REO and principal paydowns) of $631.8
million.

REO within the Company’s securitization trusts decreased $324.6 million to $274.5 million at June 30, 2009. Increases in REO from
foreclosures totaled $192.0 million. Offsetting the increase in REO from foreclosures were $423.3 million in liquidations and $93.3 million in
additional lower of cost or market write-downs subsequent to foreclosure.

Securitized mortgage borrowings decreased $113.3 million to $6.1 billion at June 30, 2009. The decrease in securitized mortgage borrowings
was primarily due to the adoption of FSP 157-4, which clarified the use of quoted prices in determining fair values in markets that are inactive,
thus moderating the need to use distressed prices in valuing financial asset and liabilities in illiquid markets as the Company had used in prior
periods. The increase in fair value was offset by increased loss assumptions and reductions in principal balances during the period. For the six
months ended June 30, 2009, increases in fair value totaled $930.2 million, offset by reductions in outstanding balances of $1.0 billion.
Derivative liabilities, net decreased $88.9 million during the quarter to $184.7 million at June 30, 2009. The decrease is the result of a $20.3
million negative change in fair value, offset by cash payments from the securitization trusts of $109.2 million.

Since our consolidated and unconsolidated securitization trusts are non-recourse to the Company, our economic risk is limited to our residual interests in
these securitization trusts. Therefore, in the following table we have netted trust assets and trust liabilities to present these residual interests more simply. Our
residual interests in securitizations are segregated between our single-family (SF) residential and multi-family (MF) residential portfolios and are represented
by the difference between trust assets and trust liabilities. For unconsolidated securitizations, our residual interests represent the fair value of investment
securities available-for-sale. For consolidated securitizations, our residual interests are represented by the fair value of securitized mortgage collateral and net
realizable value of real estate owned, offset by the fair value of securitized mortgage borrowings and net derivative liabilities. The following tables present the
estimated fair value of our residual interests by securitization vintage year and other related assumptions used to derive these values at June 30, 2009:

Estimated Fair Value of
Residual Interests by Vintage Year

SF MF Total
2002-2003 (1)$ 10,079 $ 6,683 $ 16,762
2004 4,076 6,751 10,827
2005 ) 32 393 425
2006 ®) - 881 881
2007 ®) = = =
Total $ 14,187 $ 14,708 $ 28,895
Weighted avg. prepayment rate 8% 19% 9%
Weighted avg. discount rate 30% 21% 25%

M
@

2002-2003 vintage year includes CMO 2007-A, since the majority of the mortgages collateralized in this securitization were originated during
this period.

The estimated fair values of residual interests in vintage years 2005 through 2007 is reflective of higher estimated future losses and investor
yield requirements compared to earlier vintage years.

The fair value of trust assets is essentially the fair value of trust liabilities plus the fair value of the residual interests. The credit loss, prepayment and
forward interest rate assumptions used in the fair value process were the same for trust assets, trust liabilities and residual interests, as the collateral
assumptions determine collateral cash flows which are used to pay the bonds and residual interests. The only difference in assumptions was between the
investor yield requirements on trust assets and liabilities (trust liabilities were slightly less on those securitization trusts with residual interests) and the
discount rates used for residual interests. The table below reflects the estimated future credit losses and investor yield requirements for trust assets by product
(SF and MF) and securitization vintage:
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Estimated Future Losses (1)  Investor Yield Requirement (2)

SF MF SF MF
2002-2003 7% 2% 14% 14%
2004 19% 2% 16% 13%
2005 36% 8% 25% 19%
2006 47% 18% 24% 21%
2007 43% 15% 25% 20%

(1) Estimated future losses derived by dividing future projected losses by unpaid principal balances at June 30, 2009.
(2) Investor yield requirements represent the Company’s estimate of the yield third-party market participants would require to price our trust assets
and liabilities given our prepayment, credit loss and forward interest rate assumptions.

The adoption of FSP 157-4 clarified the use of quoted prices in determining fair value for assets and liabilities in inactive markets. Fair value is the price
that would be received to sell an asset or paid to transfer a liability in an orderly transaction. Upon adoption and at June 30, 2009, the Company relied on
observable market participant assumptions for investor yield requirements resulting in an overall decrease in weighted average yield requirements as
compared to prior periods. The increases in fair value as a result of decreased yield requirements was offset by increased loss assumptions due to increases in

expected defaults and severities related to the weak economy and housing market.

The following table presents selected financial data as of the dates indicated:

As of and Year-to-Date Ended,

June 30, March 31, December 31,
2009 2009 2008

Prior 12-month constant prepayment rate (CPR) - Residential 12% 11% 11%
Prior 12-month constant prepayment rate (CPR) - Commercial 8% 10% 10%

Total non-performing loans $ 3,166,056 $ 3,278,977 $ 3,040,291
Total non-performing loans to total loans 22.4% 21.8% 19.4%

Total non-performing assets (1) $ 3,450,125 $ 3,727,684 $ 3,646,742
20.1% 25.4% 25.8%

Total non-performing assets to total assets (2)

(1) Non-performing assets include the unpaid principal balance of non-performing loans (loans that are 90 days or more delinquent, including
loans in foreclosure and delinquent bankruptcies) and REO.

(2) Non-performing assets to total assets is presented as the fair value of loans 90 or more days delinquent, foreclosures and delinquent
bankruptcies plus REO as a percentage of total assets.

We believe that in order for us to generate cash flows from the long-term mortgage portfolio, we must successfully manage the following operational and

market risks:
liquidity risk;
credit risk;
interest rate risk; and
prepayment risk.
Liquidity Risk. Refer to “Status of Operations, Liquidity and Capital Resources.”
Credit risk. We manage credit risk by actively managing delinquencies and defaults through our servicers. Starting with the second half of 2007 we have
not retained any mortgages in our long-term mortgage portfolio. Our securitized mortgage collateral primarily consists of Alt-A mortgages which are

generally within typical Fannie Mae and Freddie Mac guidelines but have loan characteristics, which may include higher loan balances, higher loan-to-value
ratios or lower documentation requirements (including stated-income loans), that make them non-conforming under those guidelines.
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As of June 30, 2009, single-family and multi-family securitized mortgage collateral had an original weighted average credit score of 701 and 731, an
original weighted average LTV ratio of 73 and 66 percent and an original CLTV of 83 percent and 66 percent, respectively. The current LTV and CLTV ratios
likely have increased from origination date as a result of the deterioration of the real estate market.

Using historical losses, current portfolio statistics and market conditions and available market data, the Company has estimated future loan losses, which
are included in the fair value adjustment to our securitized mortgage collateral. While the credit performance for the loans has been clearly far worse than the
Company’s initial expectations when the loans were originated, the ultimate level of realized losses will largely be influenced by events that will likely unfold
over the next several years, including the severity of housing price declines and overall strength of the economy. If market conditions continue to deteriorate
in excess of our expectations, the Company may need to recognize additional fair value reductions to our securitized mortgage collateral, which may also
affect the value of the related securitized mortgage borrowings.

‘We monitor our servicers to attempt to ensure that they perform loss mitigation, foreclosure and collection functions according to their servicing practices
and each securitization trust’s pooling and servicing agreement. We have met with the management of our servicers to assess our borrowers’ current ability to
pay their mortgages and to make arrangements with selected delinquent borrowers which will result in the best interest of the trust, borrower and the
Company, in an effort to minimize the number of mortgages which become seriously delinquent. When resolving delinquent mortgages, servicers are required
to take timely action. The servicer is required to determine payment collection under various circumstances, which will result in the maximum financial
benefit. This is accomplished by either working with the borrower to bring the mortgage current or by foreclosing and liquidating the property. When a
borrower fails to make required payments on a mortgage and does not cure the delinquency within 60 days, we generally record a notice of default and
commence foreclosure proceedings, or arrange alternative terms of forbearance. If the mortgage is not reinstated within the time permitted by law for
reinstatement, the property may then be sold at a foreclosure sale. At a foreclosure sale, the trusts consolidated on our balance sheet generally acquire title to
the property.

We use the Mortgage Bankers Association (MBA) method to define delinquency as a contractually required payment being 30 days or more past due. We
measure delinquencies from the date of the last payment due date in which a payment was received. Delinquencies for loans 60 days late or greater,
foreclosures and delinquent bankruptcies were $3.5 billion or 24.9 percent as of June 30, 2009.

The following table summarizes the unpaid principal balances of non-performing loans in our mortgage portfolio, included in securitized mortgage
collateral, loans held-for-investment and loans held-for-sale for continuing and discontinued operations combined, that were 60 or more days delinquent
(utilizing the MBA method) for the periods indicated:

At June 30, At December 31,
2009 % 2008 %
Loans held for sale (1)
60 - 89 days delinquent $ 5,904 0.0% $ 13,694 0.1%
90 or more days delinquent 61,705 0.4% 63,541 0.4%
Foreclosures (2) 70,501 0.5% 65,661 0.4%
Total 60+ days delinquent loans held-for-sale 138,110 1.0% 142,896 0.9%
Securitized mortgage collateral
60 - 89 days delinquent $ 342,102 24% $ 494,960 3.2%
90 or more days delinquent 1,115,239 7.9% 1,096,366 7.0%
Foreclosures (2) 1,656,515 11.7% 1,614,472 10.3%
Delinquent bankruptcies (3) 262,096 1.9% 200,251 1.3%
Total 60+ days delinquent long-term mortgage portfolio 3,375,952 23.9% 3,406,049 21.7%
Total 60 or more days delinquent $ 3,514,062 249% $ 3,548,945 22.7%
Total collateral $ 14,105,650 $ 15,666,243

(1) Loans held-for-sale are substantially included in discontinued operations in the consolidated balance sheets.
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(2)  Represents properties in the process of foreclosure.
(3) Represents bankruptcies that are 30 days or more delinquent.

The following table summarizes securitized mortgage collateral, loans held-for-investment, loans held-for-sale and real estate owned, that were non-
performing for continuing and discontinued operations combined for the periods indicated (excludes 60-89 days delinquent):

At June 30, At December 31,
2009 % 2008 %
90 or more days delinquent, foreclosures and delinquent bankruptcies $ 3,166,056 92% $ 3,040,291 83%
Real estate owned 284,069 8% 606,451 17%
Total non-performing assets $ 3,450,125 100% $ 3,646,742 100%

Non-performing assets consist of non-performing loans (mortgages that are 90 days or more delinquent, including loans in foreclosure and delinquent
bankruptcies) plus REO. It is our policy to place a mortgage on non-accrual status when it becomes 90 days delinquent and to reverse from revenue any
accrued interest, except for interest income on securitized mortgage collateral when the scheduled payment is received from the servicer. The servicers are
required to advance principal and interest on loans within the securitization trusts to the extent the advances are considered recoverable. As of June 30, 2009,
non-performing assets (representing the fair value of loans 90 or more days delinquent, foreclosures and delinquent bankruptcies plus REO) as a percentage
of the total assets was 20 percent. At December 31, 2008, non-performing assets to total assets was 26 percent.

REO, which consists of residential real estate acquired in satisfaction of loans, is carried at the lower of cost or net realizable value less estimated selling
costs. Adjustments to the carrying value of REO at the time of foreclosure are included in the change in the fair value of net trust assets. Changes in the
Company’s estimates of net realizable value subsequent to the time of foreclosure and through the time of ultimate disposition are recorded as gains or losses
from real estate owned in the consolidated statements of operations. REO, for continuing and discontinued operations, at June 30, 2009 decreased $324.7
million or 54 percent from December 31, 2008 as a result of increased liquidations during the six month period ended June 30, 2009. Foreclosures continue
to increase resulting from higher delinquencies and deterioration in the prevailing real estate market and, in part, due to borrowers’ inability to obtain
replacement financing.

We realized a loss on sale of real estate owned in the amount $37.6 million and $81.6 million for the three and six months ended June 30, 2009,
respectively, compared to gains of $1.8 million and $5.2 million, respectively for the comparable 2008 periods. Additionally, during the three and six month
ended June 30, 2009, the Company recorded write-downs of the net realizable value of the REO in the amount of $9.1 million and $93.3 million, respectively,
compared to $6.6 million and $14.3 million, respectively for the comparable 2008 periods. These write-downs of the net realizable value reflect declines in
value of the REO subsequent to foreclosure date.

The following table presents the balances of REO for continuing operations:

At June 30, 2009 At December 31, 2008

REO $ 338,614 $ 635,285
Impairment (1) (63,567) (35,533)
Ending balance $ 275,047 $ 599,752
REO inside trusts $ 274,481 $ 599,084
REO outside trusts (2) 566 668
Total $ 275,047 $ 599,752

(1) Impairment represents the cumulative write-downs of net realizable value subsequent to foreclosure.
(2)  Amount represents REO related to former on-balance sheet securitizations, which were collapsed as the result of the Company exercising its
clean-up call options. This REO is included in other assets in the accompanying consolidated balance sheets.
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In calculating the cash flows to assess the fair value of the securitized mortgage collateral, the Company estimates the future losses embedded in our loan
portfolio. In evaluating the adequacy of these losses, management takes many factors into consideration. For instance, a detailed analysis of historical loan
performance data is accumulated and reviewed. This data is analyzed for loss performance and prepayment performance by product type, origination year and
securitization issuance. The data is also broken down by collection status. Our estimate of losses for these loans is developed by estimating both the rate of
default of the loans and the amount of loss in the event of default. The rate of default is assigned to the loans based on their attributes (e.g., original loan-to-
value, borrower credit score, documentation type, geographic location, etc.) and collection status. The rate of default is based on analysis of migration of
loans from each aging category. The loss severity is determined by estimating the net proceeds from the ultimate sale of the foreclosed property. The results of
that analysis are then applied to the current mortgage portfolio and an estimate is created. We believe that pooling of mortgages with similar characteristics is
an appropriate methodology in which to evaluate the future loan losses.

Management recognizes that there are qualitative factors that must be taken into consideration when evaluating and measuring losses in the loan
portfolios. These items include, but are not limited to, economic indicators that may affect the borrower’s ability to pay, changes in value of collateral,
political factors, market conditions, competitor’s performance, market perception, historical losses, and industry statistics. The assessment for losses, is based
on delinquency trends and prior loss experience and management’s judgment and assumptions regarding various matters, including general economic
conditions and loan portfolio composition. Management continually evaluates these assumptions and various relevant factors affecting credit quality and
inherent losses.

Interest Rate Risk. Refer to Item 3. “Quantitative and Qualitative Disclosures About Market Risk.”

Prepayment Risk. The Company historically used prepayment penalties as a method of partially mitigating prepayment risk for those borrowers that have
the ability to refinance. Mortgage industry evidence suggests that changes in home appreciation rates and lower payment option mortgage products had been a
significant factor affecting borrowers refinancing decisions. However, the recent economic downturn, lack of available credit and decline in property values
has limited borrowers’ ability to refinance. Additionally, as mortgage rates increase and housing prices decline, borrowers will find it more difficult to
refinance to obtain cheaper financing. If borrowers are unable to pay their mortgage payments at the adjusted rate, delinquencies may increase. The three-
month average combined voluntary prepayment rate of single-family and multi-family loans held as securitized mortgage collateral increased to 14 percent at
June 30, 2009 from 10 percent as of December 31, 2008.
Results of Operations
For the Three and Six Months Ended June 30, 2009 compared to the Three and Six Months Ended June 30, 2008

Condensed Statements of Operations Data

For the Three Months Ended June 30,

Increase %
2009 2008 (Decrease) Change
Interest income $ 454258 $ 407,855 $ 46,403 11%
Interest expense 451,305 403,599 47,706 12
Net interest income 2,953 4,256 (1,303) 31)
Total non-interest income 21,566 (10,748) 32,314 301
Total non-interest expense 16,469 7,745 8,724 113
Income tax expense 20 2,202 (2,182) (99)
Net earnings (loss) from continuing operations 8,030 (16,439) 24,469 149
Net loss from discontinued operations, net of tax (4,195) (11,048) 6,853 62
Net earnings (loss) $ 3,835 $ (27,487) $ 31,322 114
Cash dividends on preferred stock $ (7,443) $ (3,722) $ (3,721) (100)
Net loss attributable to common stockholders $ (3,608) $ (31,209) $ 27,601 88%
Net loss per common share - basic and diluted: $ 0.47) $ (4.10) $ 3.63 88%
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For the Six Months Ended June 30,

Increase %
2009 2008 (Decrease) Change

Interest income $ 1,166,907 $ 679,811 $ 487,096 72%
Interest expense 1,160,312 668,206 492,106 74

Net interest income 6,595 11,605 (5,010) 43)
Total non-interest income 31,816 (9,757) 41,573 426
Total non-interest expense 27,086 14,062 13,024 93
Income tax expense 2,018 8,728 (6,710) (77)

Net earnings (loss) from continuing operations 9,307 (20,942) 30,249 144
Net loss from discontinued operations, net of tax (6,591) (10,360) 3,769 36

Net earnings (loss) $ 2,716 $ (31,302) $ 34,018 109
Cash dividends on preferred stock $ (7,443) $ (7,443) $ - -

Net loss attributable to common stockholders $ 4,727) $ (38,745) $ 34,018 88%
Net loss per common share - basic and diluted: $ 0.62) $ (5.09) $ 4.47 88%
Net Interest Income

We earn net interest income primarily from mortgage assets which include securitized mortgage collateral, loans held-for-sale and investment securities
available-for-sale, or collectively, “mortgage assets,” and, to a lesser extent, interest income earned on cash and cash equivalents. Interest expense is
primarily interest paid on borrowings on mortgage assets, which include securitized mortgage borrowings. Interest income and interest expense during the
period represents the effective yield, based on the fair value of the trust assets and liabilities.

The following tables summarize average balance, interest and weighted average yield on mortgage assets and borrowings, included within continuing and
discontinued operations, for the periods indicated. Cash receipts and payments on derivative instruments hedging interest rate risk related to our securitized
mortgage borrowings are not included in the results below. These cash receipts and payments are included as a component of the change in fair value of net
trust assets.

For the Three Months Ended June 30,

2009 2008

Average Average

Balance Interest Yield Balance Interest Yield
MORTGAGE ASSETS
Investment securities, available-for-sale $ 950 $ 103 43.37% $ 10,333 $ 687 26.59%
Securitized mortgage collateral 6,912,164 454,044 26.28% 11,344,758 406,988 14.35%
Loans held-for-investment and held-for-sale (1) 196,072 776 1.58% 288,723 3,193 4.42%
Total mortgage assets\ interest income $ 7,109,186 $ 454,923 25.60% $ 11,643,814 $ 410,868 14.11%
BORROWINGS
Securitized mortgage borrowings $ 7,029,307 $ 450,429 25.63% $ 11,645,457 $ 401,432 13.79%
Reverse repurchase agreements 176,736 1,618 3.66% 231,489 1,797 3.11%
Total borrowings on mortgage assets\ interest expense $ 7,206,043 $ 452,047 25.09% $ 11,876,946 $ 403,229 13.58%
Net Interest Spread (2) $ 2,876 0.51% $ 7,639 0.53%
Net Interest Margin (3) 0.16% 0.26%

(1)  The held-for-sale balance excludes the lower of cost or market (LOCOM) write-down on the loans.

(2) Netinterest spread on mortgage assets is calculated by subtracting the weighted average yield on total borrowings on mortgage assets from
the weighted average yield on total mortgage assets.

(3) Net interest margin on mortgage assets is calculated by subtracting interest expense on total borrowings on mortgage assets from interest
income on total mortgage assets and then dividing by total average mortgage assets.
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Net interest income spread for the three months ended June 30, 2009 decreased $4.7 million to $2.9 million from $7.6 million for the three months ended
June 30, 2008. The decrease in net interest spread was primarily attributable to overall declines in averages balances between periods, coupled with a
decrease in the net interest margin from 0.26 percent for the three months ended June 30, 2008 to 0.16 percent for the three months ended June 30, 2009.

During the three months ended June 30, 2009, the yield on mortgage assets increased to 25.60 percent from 14.11 percent in the comparable 2008
period. The yield on total borrowings increased to 25.09 percent for the three months ended June 30, 2009 from 13.58 percent for comparable 2008
period. In connection with the fair value accounting for investment securities available-for-sale and securitized mortgage collateral and borrowings, interest
income and interest expense is recognized using effective yields based on estimated fair values for these instruments. As the market’s expectation of future
credit losses has increased between periods, market participants have demanded higher yields, which have resulted in significant reductions in the fair values
of these instruments. These reductions in fair value have significantly increased the effective yields used for purposes of recognizing interest income and
interest expense on these instruments.

For the Six Months Ended June 30,

2009 2008

Average Average

Balance Interest Yield Balance Interest Yield
MORTGAGE ASSETS
Investment securities, available-for-sale $ 1,184 $ 233 39.36% $ 12,738 $ 1,420 22.30%
Securitized mortgage collateral 6,572,918 1,166,124 35.48% 13,383,352 676,886 10.12%
Loans held-for-investment and held-for-sale (1) 204,936 1,905 1.86% 308,866 7,448 4.82%
Total mortgage assets\ interest income $ 6,779,038 $ 1,168,262 34.47% $ 13,704,956 $ 685,754 10.01%
BORROWINGS
Securitized mortgage borrowings $ 6,750,866 $ 1,158,894 34.33% $ 13,686,955 $ 663,248 9.69%
Reverse repurchase agreements 180,799 3,333 3.69% 258,649 5,159 3.99%
Total borrowings on mortgage assets\ interest expense $ 6,931,665 $ 1,162,227 33.53% $ 13,945,604 $ 668,407 9.59%
Net Interest Spread (2) $ 6,035 0.94% $ 17,347 0.42%
Net Interest Margin (3) 0.18% 0.25%

(1)  The held-for-sale balance excludes the lower of cost or market (LOCOM) write-down on the loans.

(2)  Net interest spread on mortgage assets is calculated by subtracting the weighted average yield on total borrowings on mortgage assets from the
weighted average yield on total mortgage assets.

(3) Net interest margin on mortgage assets is calculated by subtracting interest expense on total borrowings on mortgage assets from interest income
on total mortgage assets and then dividing by total average mortgage assets.

Net interest income spread for the six months ended June 30, 2009 decreased $11.3 million to $6.0 million from $17.3 million for the six months ended
June 30, 2008. The decrease in net interest spread was primarily attributable to overall declines in averages balances between periods, coupled with a
decrease in the net interest margin from 0.25 percent for the six months ended June 30, 2008 to 0.18 percent for the six months ended June 30, 2009.

During the six months ended June 30, 2009, the yield on mortgage assets increased to 34.47 percent from 10.01 percent in the comparable 2008
period. The yield on total borrowings increased to 33.53 percent for the six months ended June 30, 2009 from 9.59 percent for comparable 2008 period. In
connection with the fair value accounting for investment securities available-for-sale and securitized mortgage collateral and borrowings, interest income and
interest expense is recognized using effective yields based on estimated fair values for these instruments. As the market’s expectation of future credit losses
has increased between periods, market participants have demanded higher yields, which have resulted in significant reductions in the fair values of these
instruments. These reductions in fair value have significantly increased the effective yields used for purposes of recognizing interest income and interest
expense on these instruments.
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Non-Interest Income
Changes in Non-Interest Income

For the Three Months Ended June 30,

Increase %
2009 2008 (Decrease) Change
Change in fair value of net trust assets, excluding REO $ 54,912 $ (11,161) $ 66,073 592%
Losses from real estate owned (46,723) (4,830) (41,893) (867)
Non-interest income - net trust assets 8,189 (15,991) 24,180 151
Change in fair value of long-term debt 329 (997) 1,326 133
Real estate advisory fees - 4,696 (4,696) (100)
Mortgage and real estate services fees 13,233 1,612 11,621 721
Other (185) (68) (117) 172)
Total non-interest income $ 21,566 $ (10,748) $ 32,314 301%

Non-interest income — net trust assets. Since our consolidated and unconsolidated securitization trusts are non-recourse to the Company, our economic
risk is limited to our residual interests in these securitization trusts. To better understand the economics on our residual interests in securitizations, it is
necessary to consider the net effect of changes in fair value of net trust assets and losses from real estate owned. All estimated future losses are included in
the estimate of the fair value of securitized mortgage collateral and REO. Losses on REO are reported separately in the consolidated statement of operations
as REO is a nonfinancial asset which is the only component of trust assets and liabilities that is not recorded at fair value. Therefore, REO value at the time
of sale or losses from further write-downs are recorded separately in the Company’s consolidated statement of operations. The net effect of changes in value
related to our investment in all trust assets and liabilities is shown as non-interest income—net trust assets, which includes losses from real estate
owned. Non-interest income related to our net trust assets (residual interests in securitizations) was $8.2 million for the three months ended June 30, 2009,
compared to a loss of $16.0 million in the comparable 2008 period. The individual components of the non-interest income from net trust assets were
comprised of:

Change in fair value of net trust assets, excluding REO. For the quarter ended June 30, 2009, the Company recognized a $54.9 million gain from the
change in fair value of net trust assets, excluding REO. The gain was the result of the adoption of FSP 157-4, which clarified the use of quoted prices in
determining fair values in markets that are inactive, thus moderating the need to use distressed prices in valuing financial assets and liabilities in illiquid
markets as the Company had used in prior periods. Offsetting the gain recognized in connection with the adoption of FSP 157-4 were declines in fair value
resulting from the Company increasing its loss assumptions for its long-term mortgage portfolio due to the increase in expected defaults and loss severities
related to the weak economy and housing market. The net gain recognized during the period was comprised of gains from the increase in fair value of
investment securities-for-sale and securitized mortgage collateral of $0.8 million and $594.6 million, respectively. Offsetting these gains were losses
resulting from increases in the fair value of securitized mortgage borrowings and derivative instruments, net of $536.3 million and $4.2 million, respectively.

For the quarter ended June 30, 2008, the Company recognized an $11.2 million loss from the change in fair value of net trust assets, excluding
REO. This loss was comprised of reductions in the fair value of investment securities available-for-sale and securitized mortgage collateral of $1.5 million
and $19.1 million, respectively and increases in the fair value of securitized mortgage borrowings of $88.9 million. Offsetting these losses was a gain of
$98.3 million resulting from changes in the fair value of derivative instruments. The overall losses were related to decreases in fair values resulting from
increased investor yield requirements and estimated losses.

Losses from real estate owned. Losses from real estate owned were $46.7 million for the three months ended June 30, 2009. This loss was comprised of
a $37.6 million loss on sale of real estate owned, coupled with $9.1 million in additional impairment write-downs during the period. During the second
quarter of 2009, loss severities resulting from liquidations in areas where we have high concentration of foreclosed properties (such as California and Florida)
have continued to increase over previous periods as a result of continued deterioration in the U.S. economy and real estate markets. These continued declines
in housing prices have resulted in liquidations of foreclosed assets at prices below expected levels as well as additional impairment write-downs of REO since
foreclosure.

Losses from real estate owned were $4.8 million for the three months ended June 30, 2008, comprised of $1.8 million in gains from the sale of real estate
owned, offset by $6.6 million in additional impairment write-downs.
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Change in the fair value of long-term debt. Change in the fair value of long-term debt was a gain of $329 thousand for the three months ended June 30,
2009, compared to a loss of $1.0 million for the comparable 2008 period. Long-term debt (consisting of trust preferred securities and junior subordinated
notes) is measured based upon an analysis prepared by the Company, which considers the Company’s own credit risk, including consideration of recent
settlements with trust preferred debt holders and discounted cash flow analysis of junior subordinated notes. The $329 thousand and $(1.0) million change in
fair value of long-term debt for the three months ended June 30, 2009 and 2008, respectively, was attributable to changes in overall estimated fair value for
the securities during the periods.

Mortgage and real estate services fees. During the first quarter of 2009, the Company initiated various mortgage and real estate related fee-based
businesses. The Company has begun to generate revenues from these businesses primarily from the Company’s long-term mortgage portfolio. For the three
months ended June 30, 2009, mortgage and real estate services fees, which primarily include loan modification fees and monitoring and surveillance services
fees, were $13.2 million compared to $1.6 million in monitoring fees in the comparable 2008 period.

Changes in Non-Interest Income

For the Six Months Ended June 30,

Increase %
2009 2008 (Decrease) Chang_e
Change in fair value of net trust assets, excluding REO $ 187,842 $ (7,633) $ 195,475 2,561%
Losses from real estate owned (174,923) (9,086) (165,837) (1,825)
Non-interest income - net trust assets 12,919 (16,719) 29,638 177

Change in fair value of long-term debt 341 (5,020) 5,361 107
Real estate advisory fees - 8,540 (8,540) (100)
Mortgage and real estate services fees 18,782 4,155 14,627 352
Other (226) (713) 487 68
Total non-interest income $ 31,816 $ 9,757) $ 41,573 426%

Non-interest income — net trust assets. Since our consolidated and unconsolidated securitization trusts are non-recourse to the Company, our economic
risk is limited to our residual interests in these securitization trusts. To better understand the economics on our residual interests in securitizations, it is
necessary to consider the net effect of changes in fair value of net trust assets and losses from real estate owned. All estimated future losses are included in
the estimate of the fair value of securitized mortgage collateral and REO. Losses on REO are reported separately in the consolidated statement of operations
as REO is a nonfinancial asset which is the only component of trust assets and liabilities that is not recorded at fair value. Therefore, REO value at the time
of sale or losses from further write-downs are recorded separately in the Company’s consolidated statement of operations. The net effect of changes in value
related to our investment in all trust assets and trust liabilities is shown as non-interest income—net trust assets, which includes losses from real estate
owned. Non-interest income related to our net trust assets (residual interests in securitizations) was $12.9 million for the six months ended June 30, 2009,
compared to a loss of $16.7 million in the comparable 2008 period. The individual components of the non-interest income from net trust assets were
comprised of:

Change in fair value of net trust assets, excluding REO. For the six months ended June 30, 2009, the Company recognized a $187.8 million gain from
the change in fair value of net trust assets, excluding REO. The gain was the result of the adoption of FSP 157-4, which clarified the use of quoted prices in
determining fair values in markets that are inactive, thus moderating the need to use distressed prices in valuing financial assets and liabilities in illiquid
markets as the Company had used in prior periods. Offsetting the gain recognized in connection with the adoption of FSP 157-4 were declines in fair value
resulting from the Company increasing its loss assumptions for its long-term mortgage portfolio due to the increase in expected defaults and loss severities
related to the weak economy and housing market. The net gain recognized during the period comprised of gains resulting from the increase in fair value of
investment securities-for-sale and securitized mortgage collateral and a reduction in the fair value of securitized mortgage borrowings of $1.7 million, $45.6
million and $160.9 million, respectively. Offsetting these gains were losses from the change in fair value of derivative instruments, net of $20.3 million.
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For the six months ended June 30, 2008, the Company recognized a $7.6 million loss from the change in fair value of net trust assets, excluding
REO. This loss was comprised of losses resulting from the reductions in the fair value of investment securities available for sale, securitized mortgage
collateral and derivative instruments of $5.8 million, $3.2 billion and $83.5 million, respectively. Offsetting these losses were gains from reductions in the
fair value of securitized mortgage borrowings of $3.3 billion. The overall losses were related to decreases in fair values resulting from increased investor
yield requirements and estimated losses.

Losses from real estate owned. Losses from real estate owned were $174.9 million for the six months ended June 30, 2009. This loss was comprised of
an $81.6 million loss on sale of real estate owned, coupled with $93.3 million in additional impairment write-downs during the period. During the first six
months of 2009, loss severities resulting from liquidations in areas where we have high concentration of foreclosed properties (such as California and Florida)
have continued to increase significantly over previous periods as a result of continued deterioration in the U.S. economy and real estate markets. These
continued declines in housing prices have resulted in liquidations of foreclosed assets at prices below expected levels as well as additional impairment write-
downs of REO since foreclosure.

Losses from real estate owned were $9.1 million for the six months ended June 30, 2008, comprised of $5.2 million in gains from the sale of real estate
owned, offset by $14.3 million in additional impairment write-downs.

Change in the fair value of long-term debt. Change in the fair value of long-term debt was a gain of $341 thousand for the six months ended June 30,
2009, compared to a loss of $5.0 million for the comparable 2008 period. Long-term debt (consisting of trust preferred securities and junior subordinated
notes) is measured based upon an analysis prepared by the Company, which considers the Company’s own credit risk, including consideration of recent
settlements with trust preferred debt holders and discounted cash flow analysis of junior subordinated notes. The $341 thousand and $5.0 million change in
fair value of long-term debt for the six months ended June 30, 2009 and 2008, respectively, was attributable to changes in overall estimated fair value for the
securities during the periods.

Mortgage and real estate services fees. During the first quarter of 2009, the Company initiated various mortgage and real estate related fee-based
businesses. The Company has begun to generate revenues from these businesses primarily from the Company’s long-term mortgage portfolio. For the six
months ended June 30, 2009, mortgage and real estate services fees, which primarily include loan modification fees and monitoring and surveillance services
fees, were $18.8 million compared to $4.2 million in monitoring fees in the comparable 2008 period.

Non-Interest Expense
Changes in Non-Interest Expense

For the Three Months Ended June 30,

Increase %
2009 2008 (Decrease) Change
General and administrative $ 6,110 $ 4925 $ 1,185 24%
Personnel expense 10,359 2,820 7,539 267
Total operating expense $ 16,469 $ 7,745 $ 8,724 113%

Total non-interest expense was $16.5 million for the three months ended June 30, 2009, compared to $7.7 million for the comparable period of
2008. The $8.7 million increase in non-interest expense was primarily attributable to a $7.5 million increase in personnel expense over the previous
period. The increase in personnel expense is attributable to a greater amount of the Company’s personnel being utilized within the continuing operations
versus discontinued operations, as a result of our new mortgage and real estate related fee-based businesses. Additionally, in April 2009, the Company’s
officers and directors gave notice of the surrender of an aggregate of 581,000 options and the Board accepted and approved the cancellation of those listed
options. In connection with the cancellation of these options, the Company recognized non-cash compensation expense of approximately $1.7 million during
the second quarter.
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For the Six Months Ended June 30,

Increase %
2009 2008 (Decrease) Change
General and administrative $ 10,449 $ 8,912 $ 1,537 17%
Personnel expense 16,637 5,150 11,487 223
Total operating expense $ 27,086 $ 14,062 $ 13,024 93%

Total non-interest expense was $27.1 million for the six months ended June 30, 2009, compared to $14.1 million for the comparable period of 2008. The
$13.0 million increase in non-interest expense was primarily attributable to an $11.5 million increase in personnel expenses over the previous period. The
increase in personnel expense is attributable to a greater amount of the Company’s personnel being utilized within the continuing operations versus
discontinued operations, as a result of our new mortgage and real estate related fee-based businesses. Additionally, in April 2009, the Company’s officers and
directors gave notice of the surrender of an aggregate of 581,000 options and the Board accepted and approved the cancellation of those listed options. In
connection with the cancellation of these options, the Company recognized non-cash compensation expense of approximately $1.7 million during the second
quarter.

Results of Operations by Business Segment
Long-term Portfolio
Condensed Statements of Operations Data

For the Three Months Ended June 30,

Increase %
2009 2008 (Decrease) Change
Net interest income $ 2,961 $ 4,256 $ (1,295) (30)%
Change in fair value of net trust assets, excluding REO 54,912 (11,161) 66,073 592
Losses from real estate owned (46,723) (4,830) (41,893) (867)
Non-interest income- net trust assets 8,189 (15,991) 24,180 151
Change in fair value of long-term debt 329 (997) 1,326 133
Other non-interest income (28) 5,461 (5,489) (101)
Total non-interest income 8,490 (11,527) 20,017 174
Non-interest expense and income taxes 8,992 9,535 (543) (6)
Net earnings (loss) $ 2,459 $ (16,806) $ 19,265 115%

Net earnings for the three months ended June 30, 2009 increased $19.3 million to net earnings of $2.5 million from a net loss of $16.8 million for the
comparable period of 2008. This increase is primarily attributable to a $20.0 million increase in total non-interest income. Non-interest income from net trust
assets increased $24.2 million to an $8.2 million gain in the three months ended June 30, 2009, compared to a loss of $16.0 million for the comparable period
in 2008. The increase in the fair value of net trust assets was primarily due to the adoption of FSP 157-4, which clarified the use of quoted prices in
determining fair values in markets that are inactive, thus moderating the need to use distressed prices in valuing financial assets and liabilities in illiquid
markets as the Company had used in prior periods. The increase in fair value was offset by increased loss assumptions and reductions in principal balances
during the period. Other non-interest income decreased $5.5 million during the three months ended June 30, 2009 to $(28) thousand from $5.5 million. The
decrease is attributable to the elimination of real estate advisory fees that were terminated during the fourth quarter of 2008.
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For the Six Months Ended June 30,

Increase %
2009 2008 (Decrease) Change
Net interest income $ 6,601 $ 11,610 $ (5,009) (43)%
Change in fair value of net trust assets, excluding REO 187,842 (7,633) 195,475 2,561
Losses from real estate owned (174,923) (9,086) (165,837) (1,825)
Non-interest income- net trust assets 12,919 (16,719) 29,638 177
Change in fair value of long-term debt 341 (5,020) 5,361 107
Other non-interest income (40) 7,814 (7,854) (101)
Total non-interest income 13,220 (13,925) 27,145 195
Non-interest expense and income taxes 17,539 21,922 (4,383) (20)
Net earnings (loss) $ 2,282 $ (24,237) $ 26,519 109%

Net earnings for the six months ended June 30, 2009 increased $26.5 million to net earnings of $2.3 million from a net loss of $24.2 million for the
comparable period of 2008. This increase is primarily attributable to a $27.1 million increase in total non-interest income offset by a $4.4 million decrease in
non-interest expense. Non-interest income from net trust assets increased $29.6 million to a $12.9 million gain in the six months ended June 30, 2009,
compared to a loss of $16.7 million for the comparable period in 2008. The increase in the fair value of net trust assets was due to the adoption of FSP 157-4,
which clarified the use of quoted prices in determining fair values in markets that are inactive, thus moderating the need to use distressed prices in valuing
financial assets and liabilities in illiquid markets as the Company had used in prior periods. The increase in fair value was offset by increased loss
assumptions and reductions in principal balances during the period. Other non-interest income decreased $7.9 million during the three months ended June 30,
2009 to $(40) thousand, from $7.8 million in the comparable period. The change in other non-interest income is attributable to real estate advisory fees that
were terminated during the fourth quarter of 2008. Non-interest expense and income taxes decreased $4.4 million to $17.5 million, primarily attributable to
the reduction in the amortization of the deferred charge.

Mortgage and Real Estate Services

During the first quarter of 2009, the Company initiated various mortgage and real estate related fee-based businesses, including loan modifications, real
estate disposition, monitoring and surveillance services, real estate brokerage and lending services and escrow services, and has begun to generate revenues
from these businesses. These businesses are newly formed and currently generate fees primarily from the Company’s long-term mortgage portfolio, there
remains uncertainty about their future success, including providing services to the marketplace.

Condensed Statements of Operations Data

For the Three Months Ended June 30,

Increase %
2009 2008 (Decrease) Chang_e
Net interest expense $ @ $ - 5 ®) N/A%
Mortgage and real estate services fees 13,233 1,612 11,621 721
Other non-interest income (157) (833) 676 81
Total non-interest income 13,076 779 12,297 1,579
Personnel expense (5,727) (286) (5,441) (1,902)
Non-interest expense and income taxes (1,770) (126) (1,644)  (1,305)
Net earnings $ 5571 $ 367 $ 5,204 1,418%

For the three months ended June 30, 2009, mortgage and real estate services fees were $13.2 million compared to $1.6 million in the comparable period
for 2008. For the three months ended June 30, 2009, mortgage and real estate services fees primarily includes loan modification fees and monitoring and
surveillance services fees generated primarily from the Company’s long-term mortgage portfolio. In 2008, mortgage and real estate services fees represented
monitoring fees.
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For the three months ended June 30, 2009, personnel expense increased $5.4 million to $5.7 million as a result of the initiation of the new mortgage and
real estate related fee-based businesses.

For the Six Months Ended June 30,

Increase %
2009 2008 (Decrease) Change
Net interest expense $ ®6) $ B $ (@) (20)%
Mortgage and real estate services fees 18,782 4,155 14,627 352
Other non-interest income (186) 13 (199) (1,531)
Total non-interest income 18,596 4,168 14,428 346
Personnel expense (8,602) (623) (7,979) (1,281)
Non-interest expense and income taxes (2,963) (245) (2,718) (1,109)
Net earnings $ 7,025 $ 3,295 $ 3,730 113%

For the six months ended June 30, 2009, mortgage and real estate services fees were $18.8 million compared to $4.2 million in the comparable period for
2008. For the six months ended June 30, 2009, mortgage and real estate services fees primarily includes loan modification fees and monitoring and
surveillance services fees generated primarily from the Company’s long-term mortgage portfolio. In 2008, mortgage and real estate services fees represented
monitoring fees.

For the six months ended June 30, 2009, personnel expense increased $8.0 million to $8.6 million as a result of the initiation of the new mortgage and
real estate related fee-based businesses.

Discontinued Operations

Condensed Statements of Operations Data

For the Three Months Ended June 30,

Increase %
2009 2008 (Decrease) Change
Net interest (expense) income $ (665) $ 1,543 $ (2,208) (143)%
Loss on sale of loans (8,052) (8,246) 194 2
Recovery (provision) for repurchases 1,932 (1,823) 3,755 206
Other non-interest income (739) 1,715 (2,454) (143)
Total non-interest income (6,859) (8,354) 1,495 18
Personnel expense (158) (3,680) 3,522 96
Non-interest expense and income taxes 3,487 (557) 4,044 726
Net loss $ 4,195) $ (11,048) $ 6,853 62%

Net loss for the discontinued operations was $4.2 million for the three months ended June 30, 2009, compared to a net loss of $11.0 million for the
comparable period in 2008. Net interest income decreased $2.2 million to net interest expense of $665 thousand as a result of deterioration in loans held for
sale and the resulting decreases in interest income. Provision for repurchases decreased $3.8 million to a recovery of $1.9 million for the three months ended
June 30, 2009, compared to a provision for repurchases of $1.8 million in the comparable period of 2008. The $3.8 million decrease is the result of changes
in estimated repurchase obligations between periods. The $3.5 million decrease in personnel expense during the three months ended June 30, 2009 over the
comparable period was a result of a greater amount of the Company’s personnel being utilized within the continuing operations versus discontinued
operations. The $4.0 million decrease in non-interest expense and income taxes is primarily attributable to a $2.5 million gain resulting from reduction in the
lease liabilities as a result of changes in our expected minimum future lease payments.
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For the Six Months Ended June 30,

Increase %
2009 2008 (Decrease)  Change
Net interest (expense) income $ (1,078) $ 3213 % (4,291) (134)%
Loss on sale of loans (8,010) (8,711) 701 8
Recovery for repurchases 1,176 8,435 (7,259) (86)
Other non-interest income (1,946) 1,255 (3,201) (255)
Total non-interest income (8,780) 979 (9,759) (997)
Personnel expense (505) (8,973) 8,468 94
Non-interest expense and income taxes 3,772 (5,579) 9,351 168
Net loss $ (6,591) $ (10,360) $ 3,769 36%

Net loss for discontinued operations was $6.6 million for the six months ended June 30, 2009, compared to a net loss of $10.4 million for the comparable
period in 2008. Net interest income decreased $4.3 million to net interest expense of $1.1 million as a result of deterioration in loans held for sale and the
resulting decreases in interest income. Recovery from repurchases decreased $7.3 million to $1.2 million for the six months ended June 30, 2009, compared
to $8.4 million in the comparable period of 2008. The $7.3 million decrease is the result of changes in estimated repurchase obligations between periods,
primarily related to favorable settlements of repurchase obligation during the first six months of 2008. The $8.5 million decrease in personnel expense during
the six months ended June 30, 2009 over the comparable period was a result of a greater amount of the Company’s personnel being utilized within the
continuing operations versus discontinued operations. As a result of the discontinuation of certain operations, non-interest expense and income taxes
decreased $9.4 million between periods primarily due to a reductions of $4.2 million in occupancy expense (primarily composed of $2.6 million in gains
resulting from the reduction in the lease liabilities as a result of changes in our expected minimum future lease payments), $2.4 million in legal and
professional expense and $3.0 million in general and administrative expenses.

ITEM 3: QUANTITATIVE AND QUALITATIVE DISCLOSURES ABOUT MARKET RISK

For quantitative and qualitative disclosures about market risk, see Item 7A, “Quantitative and Qualitative Disclosures About Market Risk,” included in
our annual report on Form 10-K for the year ended December 31, 2008. Our exposures to market risks have not changed materially since December 31,
2008.

ITEM 4: CONTROLS AND PROCEDURES

Evaluation of Disclosure Controls and Procedures

The Company maintains disclosure controls and procedures (as defined in the Securities Exchange Act of 1934 Rules 13a-15(e) or 15d-15(e)) designed
to ensure that information required to be disclosed in reports filed or submitted under the Securities Exchange Act of 1934, as amended, is recorded,
processed, summarized and reported within the time periods specified in the SEC’s rules and forms. Disclosure controls and procedures include, without
limitation, controls and procedures designed to ensure that information required to be disclosed by the Company in its reports that it files or submits under the
Exchange Act is accumulated and communicated to the Company’s management, including its principal executive and principal financial officers, or persons
performing similar functions, as appropriate to allow timely decisions regarding required disclosure.

As required by Rules 13a-15 and 15d-15 under the Exchange Act, in connection with the filing of this Quarterly Report on Form 10-Q, our management,
under the supervision and with the participation of our CEO and CFO, conducted an evaluation of our disclosure controls and procedures, as such term is
defined under Rule 13a-15(e). Based on that evaluation, the Company’s chief executive officer and chief financial officer concluded that, as of that date, the
Company’s disclosure controls and procedures were effective at a reasonable assurance level.
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Changes in Internal Control Over Financial Reporting

There has been no change in the Company’s internal control over financial reporting during the Company’s quarter ended June 30, 2009, that has
materially affected, or is reasonably likely to materially affect, the Company’s internal control over financial reporting.

PART II. OTHER INFORMATION

ITEM 1: LEGAL PROCEEDINGS
The Company is party to litigation and claims which are normal in the course of our operations.

In June 2009, the Company entered into a settlement agreement for an insignificant amount with plaintiffs in a purported class action matter entitled
Vincent Marshell v. Impac Funding Corporation,_et al., as further described in the Company’s Annual Report on Form 10-K for the year ended December 31,

2008, requiring that all claims be dismissed with prejudice, with no admission of wrongdoing on the part of any defendant.

In the matter of Sheldon Pittleman v. Impac Mortgage Holdings, Inc. et al filed in the United States district Court, Central district California against IMH
and several of its senior officers a Third Amended Complaint was filed. A motion to dismiss was filed by the defendants on December 15, 2008. On March
10, 2009, the court sustained the defendants’ motion to dismiss without leave to amend. The Plaintiffs have filed a Notice of Appeal of the Order Granting
the Motion to Dismiss With Prejudice and the Judgment thereon on April 7, 2009.

Please refer to IMH’s report on Form 10-K for the year ended December 31, 2008 for a description of other litigation and claims.

We believe that we have meritorious defenses to the above claims and intend to defend these claims vigorously and as such the Company believes the
final outcome of such matters will not have a material adverse effect on our financial condition or results of operations. Nevertheless, litigation is uncertain
and we may not prevail in the lawsuits and can express no opinion as to their ultimate resolution. An adverse judgment in any of these matters could have a
material adverse effect on us.

ITEM 1A: RISK FACTORS
There have been recent reports of litigation in the mortgage industry related to securitizations.

As defaults, delinquencies, foreclosures, and continuing losses in the real estate market continue, there have been recent lawsuits by various investors,
insurers, underwriters and others against various participants in securitizations, such as sponsors, depositors, underwriters, and loan sellers. Some lawsuits
have alleged that the mortgage loans had origination defects, that there were misrepresentations made about the mortgage loans and the parties failed to
repurchase defective loans. Historically, we both securitized and sold mortgage loans to third parties that may have been deposited or included in pools for
securitizations. In connection with these lawsuits, we may be asked to repurchase these mortgage loans, provide indemnification against such claims or we
may become subject to litigation related to the securitizations. As a result, we may incur significant legal and other expenses in defending against claims and

litigation and we may be required to pay settlement costs, damages, penalties or other charges which could adversely affect our financial results.

Our Annual Report on Form 10-K for the year ended December 31, 2008 includes a detailed discussion of our risk factors. The information presented
below updates and should be read in conjunction with the risk factors and information disclosed in that Form 10-K.

ITEM 2: UNREGISTERED SALES OF EQUITY SECURITIES AND USE OF PROCEEDS
None.

ITEM 3: DEFAULTS UPON SENIOR SECURITIES
None.

ITEM 4: SUBMISSION OF MATTERS TO A VOTE OF SECURITY HOLDERS

Special Meeting of Common Stockholders
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The Company held a special meeting of common stockholders on June 29, 2009 to approve amendments to the Company’s Charter to modify the
preferential terms of the Series B Preferred Stock and Series C Preferred Stock, including modifications to dividend, liquidation premium and voting rights,
as more fully described in the proxy statement dated May 29, 2009. The common stockholders voted on the matter as follows:

FOR WITHELD ABSTENTIONS BROKER NON-VOTES
3,892,289 237,351 73,905 —

Consent Solicitation of Preferred Stockholders

In connection with the Company’s offer to purchase share of its Series B Preferred Stock and Series C Preferred Stock, the Company also solicited
consents from the holders of Preferred Stock to modify the preferential terms of each series of Preferred Stock, including modifications to dividend,
liquidation premium and voting rights, as more fully described in the offering circular dated May 29, 2009. On June 29, 2009, voting together as a class,
4,378,880 shares of Preferred Stock provided consent approving the modifications to the terms of the Preferred Stock.

The Articles of Amendment to the Series B Preferred Stock and Series C Preferred Stock are filed as exhibits to the Company’s Current Report on Form 8-K
filed with the SEC on June 30, 2009.

ITEM 5: OTHER INFORMATION
Amendment to Declaration of Trust #4 and Supplement to Indenture

On July 14, 2009, the Company, Wilmington Trust Company, as institutional trustee, and holders of capital securities of Impac Capital Trust #4 (“Trust
#4”) entered into Amendment No. 1 to the Amended and Restated Declaration of Trust #4 dated October 18, 2005 in order to (a) allow for the surrender of (i)
Capital Securities of Trust #4 held by the Company or any of its affiliates, and (i) Common Securities of Trust #4 proportionate to the Capital Securities
surrendered, and in exchange receive a principal amount of debentures equal to the respective liquidation amount of the Capital Securities and Common
Securities so surrendered so that the principal amount of debentures so issued in exchange may then be surrendered to the trustee for cancellation; (b) allow
the holder of the Common Securities or the obligor under the Indenture to purchase outstanding Capital Securities; and (c)terminate any right by the
Company to defer interest payments on the Capital Securities of Trust #4.

On July 14, 2009, the Company and Wilmington Trust Company also entered into a First Supplemental Indenture to the Indenture dated October 18,
2005 to amend the Indenture to terminate the Company’s right to defer interest payments on the debt securities.

The above information included in this Item 5 is provided in accordance with Item 1.01 of Form 8-K.
Other

The information in Part II, Item 5 of the Company’s Form 10-Q for the period ended March 31, 2009 relating to Amendment No. 4 to 2001 Stock Plan,
Option Cancellations, and Exchange of Trust Preferred Securities for Notes is hereby incorporated by reference into this Item 5.

ITEM 6: EXHIBITS
(a) Exhibits:

4.1 First Supplemental Indenture dated as of July 14, 2009 between Wilmington Trust Company and Impac Mortgage Holdings, Inc.
to Indenture dated October 18, 2005.

10.1 Amendment No. 1 dated as of July 14, 2009 among Wilmington Trust Company, Impac Mortgage Holdings, Inc. and holders of
Capital Securities to Amended and Restated Declaration of Trust dated October 18, 2005.

10.2 Exchange Agreement dated May 8, 2009 between Impac Mortgage Holdings, Inc., Taberna Preferred Funding I, Ltd., and
Taberna Preferred Funding II, Ltd.

10.3 Junior Subordinated Indenture dated May 8, 2009 between Impac Mortgage Holdings, Inc. and The Bank of New York Mellon
Trust Company, National Association, as trustee, related to Junior Subordinated Note due 2034 in the principal amount of
$30,244,000.

10.4 Junior Subordinated Indenture dated May 8, 2009 between Impac Mortgage Holdings, Inc. and The Bank of New York Mellon
Trust Company, National Association, as trustee, related to Junior Subordinated Note due 2034 in the principal amount of
$31,756,000.

21.1 Subsidiaries of the Company.

31.1 Certification of Chief Executive Officer pursuant to Item 601(b)(31) of Regulation S-K, as adopted pursuant to Section 302 of
the Sarbanes-Oxley Act of 2002.

31.2 Certification of Chief Financial Officer pursuant to Item 601(b)(31) of Regulation S-K, as adopted pursuant to Section 302 of
the Sarbanes-Oxley Act of 2002.

32.1*  Certifications of Chief Executive Officer and Chief Financial Officer pursuant to 18 U.S.C. Section 1350 as adopted pursuant to
Section 906 of the Sarbanes-Oxley Act of 2002.

*  This exhibit shall not be deemed “filed” for purposes of Section 18 of the Securities Exchange Act of 1934 or otherwise subject to the liabilities of that
section, nor shall it be deemed incorporated by reference in any filing under the Securities Act of 1933 or the Securities Exchange Act of 1934, whether
made before or after the date hereof and irrespective of any general incorporation language in any filings.
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SIGNATURES

Pursuant to the requirements of the Securities Exchange Act of 1934, the Registrant has duly caused this report to be signed on its behalf by the
undersigned, thereunto duly authorized.

IMPAC MORTGAGE HOLDINGS, INC.

/s/ Todd R. Taylor

Todd R. Taylor

Chief Financial Officer

(authorized officer of registrant and principal financial officer)

August 10, 2009
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FIRST SUPPLEMENTAL INDENTURE

This First Supplemental Indenture (this “First Supplemental Indenture”) is executed as of July 14, 2009 by Impac Mortgage Holdings, Inc., a
Maryland corporation (the “Company”), and Wilmington Trust Company, as Trustee (in such capacity, the “Trustee”). Capitalized terms used herein and not
defined shall have the meanings given to them in the Indenture (as defined below).

RECITALS
WHEREAS, the Company and the Trustee have heretofore executed and delivered an indenture (the “Indenture”), dated as of October 18, 2005;

WHEREAS, the parties hereto desire to amend the Indenture to terminate the Company’s right to defer interest payments on the Debt Securities
pursuant to Section 2.11 therein;

WHEREAS, Section 9.01(d) of the Indenture permits, without the consent of the Securityholders, the Company and the Trustee to enter into
supplemental indentures to make any change that does not adversely affect the rights of any Securityholder in any material respect; and

WHEREAS, pursuant to Section 9.01 of the Indenture, each of the Company and the Trustee wish to hereby consent to the execution of this
supplemental indenture.

NOW THEREFORE, this First Supplemental Indenture Witnessesth:

For and in consideration of the foregoing, it is mutually covenanted and agreed, for the equal and proportionate benefit of all Holders of the
Securities as follows:

1. Deletion of Section 2.11 of the Indenture. Section 2.11 of the Indenture is hereby deleted in its entirety.
2. Amendment of Section 3.08 of the Indenture. Section 3.08 of the Indenture is hereby deleted in its entirety and replaced with the following:

“If Debt Securities are initially issued to the Trust or a trustee of such Trust in connection with the issuance of Trust Securities by the Trust
(regardless of whether Debt Securities continue to be held by such Trust) and (i) there shall have occurred and be continuing an Event of Default, or (ii) the
Company shall be in default with respect to its payment of any obligations, then the Company may not (A) declare or pay any dividends or distributions on,
or redeem, purchase, acquire, or make a liquidation payment with respect to, any of the Company’s capital stock or (B) make any payment of principal of or
interest or premium, if any, on or repay, repurchase or redeem any debt securities of the Company that rank pari passu in all respects with or junior in interest
to the Debt Securities (other than (a) repurchases, redemptions or other acquisitions of shares of capital stock of the Company (I) in connection with any
employment contract, benefit plan or other similar arrangement with or for the benefit of one or more employees, officers, directors or consultants, (II) in
connection with a dividend reinvestment or stockholder stock purchase plan or (III) in connection with the issuance of capital stock of the Company (or
securities convertible into or exercisable for such capital stock), as consideration in an acquisition transaction entered into prior to the occurrence of (i) or (ii)
above, (b) as a result of any exchange or conversion of any class or series of the Company’s capital stock (or any capital stock of a subsidiary of the
Company) for any class or series of the Company’s capital stock or of any class or series of the Company’s indebtedness for any class or series of the
Company’s capital stock, (c) the purchase of fractional interests in shares of the Company’s capital stock pursuant to the conversion or exchange provisions of
such capital stock or the security being converted or exchanged, (d) any declaration of a dividend in connection with any stockholder’s rights plan, or the
issuance of rights, stock or other property under any stockholder’s rights plan, or the redemption or repurchase of rights pursuant thereto, or (e) any dividend
in the form of stock, warrants, options or other rights where the dividend stock or the stock issuable upon exercise of such warrants, options or other rights is
the same stock as that on which the dividend is being paid or ranks pari passu with or junior to such stock).




3. Deletion of “Deferred Interest” and Extension Period from Indenture. Section 1.01 of the Indenture is hereby amended to delete the definitions
“Deferred Interest” and “Extension Period”, and all references to, and uses of, the terms “Deferred Interest” and “Extension Period” in Sections 2.08, 3.01(c)
and (d), 3.06, 5.01, and 5.02, as applicable, and any other section that uses such terms but is not specifically identified herein.

4. Consent. Pursuant to Section 9.01 of the Indenture, each of the Company and the Trustee hereby consents to the execution of this First
Supplemental Indenture.

5. Effect of this First Supplemental Indenture. Upon the execution of this First Supplemental Indenture pursuant to the provisions of Article IX of the
Indenture, the Indenture shall be and be deemed to be modified and amended in accordance herewith and the respective rights, limitations of rights,
obligations, duties and immunities under the Indenture of the Trustee, the Company and the holders of Debt Securities shall thereafter be determined,
exercised and enforced thereunder subject in all respects to such modifications and amendments and all the terms and conditions of this Supplemental
Indenture shall be and be deemed to be part of the terms and provisions of the Indenture for any and all purposes.

6. Miscellaneous. This instrument may be executed in any number of facsimile counterparts, each of which shall be an original, but which together
constitute one and the same instrument. This instrument may be executed and delivered by facsimile.

[SIGNATURE PAGE TO FOLLOW]




IN WITNESS WHEREOQF, the parties hereto have caused this First Supplemental Indenture to be duly executed, all as of the date first above written.

IMPAC MORTGAGE HOLDINGS, INC.

By: /s/ Ronald M. Morrison

Name: Ronald M. Morrison
Title: Executive Vice President

Wilmington Trust Company,
As Trustee

By: /s/ Michael G. Oller, Jr.

Name:Michael G. Oller, Jr.
Title: Assistant Vice President




AMENDMENT NO. 1
TO
AMENDED AND RESTATED DECLARATION OF TRUST

IMPAC CAPITAL TRUST #4
This AMENDMENT NO. 1to AMENDED AND RESTATED DECLARATION OF TRUST (this “Amendment”), dated and effective as of July 14, 2009, is
entered into by Wilmington Trust Company, as Institutional Trustee (the "Institutional Trustee"), Impac Mortgage Holdings, Inc., a Maryland corporation (the
“Company”) as Holder of the Common Securities, and Holders of a Majority in liquidation amount of the Capital Securities. Terms not otherwise defined
herein shall have the respective meanings ascribed to them in the Amended and Restated Declaration of Trust dated October 18, 2005 (the “Declaration”) and
the Indenture dated as of October 18, 2005 between the Company and Wilmington Trust Company, as Trustee (the “Indenture”), as applicable.

WHEREAS, the parties desire to amend the Declaration pursuant to the requirements of Section 11.1 therein to:

(a) allow for the surrender of (i) Capital Securities held by the Sponsor or any of its Affiliates, and (ii) Common Securities proportionate to the Capital
Securities surrendered pursuant to clause (i), and in exchange receive a principal amount of Debentures equal to the respective liquidation amount of the
Capital Securities and Common Securities so surrendered so that pursuant to Section 2.09 of the Indenture the principal amount of Debentures so issued in
exchange may then be surrendered to the Trustee (as defined in the Indenture) for cancellation,

(b) allow the Holder of the Common Securities or the obligor under the Indenture to purchase outstanding Capital Securities, and

(o) terminate any right by the Sponsor to defer interest payments on the Capital Securities;

WHEREAS, pursuant to Section 11.1(a), among other requirements, the Declaration may only be amended by a written instrument approved and executed by
the Institutional Trustee and the Holders of a Majority in liquidation amount of the Common Securities, and pursuant to Section 11.1(c), no amendment shall
be made unless Holders of a Majority in liquidation amount of the Capital Securities shall have consented to such amendment;

WHEREAS, there are 20,000 Capital Securities of the Trust issued and outstanding;

WHEREAS, the Company is the Sponsor of the Trust and holds all of the outstanding 620 Common Securities of the Trust;

WHEREAS, the Trust has purchased an aggregate of 9,000 of the Capital Securities; and

WHEREAS, Section 3818 of Chapter 38 of Title 12 of the Delaware Code provides that any interest acquired by the statutory trust shall be deemed canceled
and accordingly only 11,000 of the 20,000 Capital Securities are deemed outstanding.




NOW, THEREFORE, in consideration of the mutual covenants contained herein and other good and valuable consideration, the receipt of which is
hereby acknowledged, the parties, intending to be legally bound hereby, amend the Declaration and agree as follows:

1. The Declaration is hereby amended by inserting in Article VI thereof the following new Section 6.8:
“SECTION 6.8 Exchanges.

(a) If at any time or from time to time the Sponsor or any of its Affiliates or the Trust (in each case, a “Sponsor Affiliate”) is a Holder of any
Capital Securities, such Sponsor Affiliate may, at such Holder’s election, surrender to the Institutional Trustee all or such portion of its Capital Securities it
Holds and, subject to compliance with Section 2.05 of the Indenture, receive, in exchange therefor, a principal amount of Debentures equal to the Liquidation
Distribution of the Capital Securities so surrendered; provided that, in the case of Capital Securities surrendered by the Trust, the applicable amount of
Debentures will be distributed to the Sponsor. Such election (i) shall be exercisable on any Business Day, provided that such Business Day is not a record
date or any day falling between a record date and a Distribution Payment Date (an "Exchange Date") by such Sponsor Affiliate delivering to the Institutional
Trustee a written notice of such election specifying the Liquidation Distribution of Capital Securities with respect to which such election is being made and
the Exchange Date on which such exchange shall occur, which Exchange Date shall be not less than ten (10) Business Days after the date of receipt by the
Institutional Trustee of such election notice and (ii) shall be conditioned upon such Sponsor Affiliate having delivered or caused to be delivered to the
Institutional Trustee or its designee the Capital Securities that are the subject of such election by 10:00 A.M. New York time, on the Exchange Date on which
such exchange is to occur. After the exchange, such Capital Securities surrendered in the exchange as aforesaid will be canceled and will no longer be
deemed to be outstanding and all rights of the Sponsor Affiliate with respect to such Capital Securities will cease.

(b) In the case of any exchange described in Section 6.8(a), on the Exchange Date, the Sponsor Affiliate shall further surrender or cause to be
surrendered to the Institutional Trustee that amount of Common Securities, and the Institutional Trustee on behalf of the Trust shall, issue to the Sponsor
Affiliate or, in the case where Capital Securities are surrendered by the Trust, the Sponsor Debentures for the Common Securities so surrendered, in the
principal amount of Debentures equal to the quotient of (i) the aggregate Liquidation Distribution of the Capital Securities surrendered by the Sponsor
Affiliate pursuant to Section 6.8(a), divided by (ii) the aggregate Liquidation Distribution of all Capital Securities outstanding immediately prior to such
exchange pursuant to Section 6.8(a). The Institutional Trustee shall cancel the amount of Common Securities so contemporaneously surrendered by the
Sponsor Affiliate in exchange for Debentures as aforesaid and thereupon such surrendered Common Securities shall no longer be deemed outstanding and all
rights of the Sponsor Affiliate with respect to such Capital Securities will cease. The Sponsor Affiliate shall deliver or cause to be delivered to the
Institutional Trustee or its designee contemporaneously with the Capital Securities surrendered for exchange pursuant to Section 6.8(a) the required amount of
Common Securities to be exchanged. Upon their issuance, the Debentures so issued pursuant to Sections 6.8(a) and 6.8(b) shall in all respects be governed by
the Indenture.”




2. Paragraph 4(e)(v) of Annex I of the Declaration is deleted in its entirety and replaced with the following:

“v) Subject to the foregoing and applicable law (including, without limitation, United States federal securities laws), the Sponsor or any of its
subsidiaries may at any time and from time to time purchase outstanding Capital Securities by tender, in the open market or by private agreement.”

3. The Declaration is hereby amended as follows:

(a) Section 2(e) of Annex I is deleted in its entirety and replaced with the following:

“Distributions on the Securities will be cumulative, will accrue from the date of original issuance, and will be payable quarterly in arrears on April 30, July
30, October 30, and January 30 of each year, commencing on January 30, 2006 (each, a “Distribution Payment Date”). Distributions on the Securities must
be paid on the dates payable to the extent that the Trust has funds legally available for the payment of such distributions in the Property Account of the
Trust. The Trust’s funds available for Distribution to the Holders of the Securities will be limited to payments received from the Debenture Issuer.”;

(b) Section 1.1 of Article I is amended by deleting the definitions “Deferred Interest” and “Extension Period”; and

(0) all references to, and uses of, the terms “Deferred Interest” and “Extension Period” in Sections 2(a), 2(f), 5.1, 6.7(c)(i)(B) and (C) and Annex I, as
applicable, as well as in the certificates for the Capital Securities (whether issued or to be issued in the future), and any other section and exhibit that uses
such terms but is not specifically identified herein, are deleted.

4. As amended as set forth in Paragraphs 1, 2 and 3 hereof, the Declaration shall remain in full force and effect.

5. This Amendment may be executed in any number of facsimile counterparts, each of which shall be an original, but which together constitute one
and the same instrument. This Amendment may be executed and delivered by facsimile. This Amendment is binding upon and shall inure to the benefit of

the parties hereto and their successors and assigns.

[SIGNATURE PAGE TO FOLLOW]
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IN WITNESS WHEREOF, the undersigned have caused this Amendment No. 1 to the Declaration to be duly executed as of the day and year first above
written.

Wilmington Trust Company,
As Institutional Trustee

By: /s/ Michael G. Oller, Jr.

Name:Michael G. Oller, Jr.
Title: Assistant Vice President

Impac Mortgage Holdings, Inc.
Holder of 620 Common Securities

By: /s/ Ronald M. Morrison

Name: Ronald M. Morrison
Title: Executive Vice President

Amster Trading Company
Holder of 8,000 Capital Securities

By: /s/ Howard Amster

Name: Howard Amster
Title: President

Ramat Securities Ltd.
Holder of 2,000 Capital Securities

By: /s/ Howard Amster

Name: Howard Amster
Title: Manager

Tamra F. Gould Trust u/a dated November 5, 2004
Holder of 1,000 Capital Securities

By: /s/ Tamra Gould

Name: Tamra Gould
Title: Trustee
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EXECUTION VERSION

EXCHANGE AGREEMENT

among

IMPAC MORTGAGE HOLDINGS, INC.

and

TABERNA PREFERRED FUNDING [ LTD..
and

TABERNA PREFERRED FUNDING I1. LTD.

Dated as of May 8. 2009
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EXCHANGE AGREEMENT

THIS EXCHANGE AGREEMENT, dated as of May 8, 2009 (this "Apreement”), is
entered into by and among IMPAC MORTGAGE HOLDINGS, INC., a Maryland corporation
(the "Company”), TABERNA PREFERRED FUNDING I, LTD. (“Taberna I}, and
TABERNA PREFERRED FUNDING II, LTD. (“Taberna IL." together with Taberna [.
collectively. "Taberna™).

RECITAL:

Al Reference is made to (i) that certain Junior Subordinated Indenture dated as of
May 20, 2005 (the “May Indenture™) and (ii) that certain Amended and Restated Junior
Subordinated [ndenture dated as of September 16. 2005 (the “September Indenture,” together
with the May Indenture, the “Existing Indentures”) by and between the Company and The
Bank of New York Mellon Trust Company, National Association ("BNYM™) (as successor 1o
JPMorgan Chase Bank, National Association) as trustee (the “Existing Indenture Trustee™).

B. Reference is made to (i} that certain Amended and Restated Trust Agreement
dated as of May 20, 2005 (the “May Trust Agreement”™) and (ii) that certain Second Amended
and Restated Trust Agreement dated as of September i6, 2005 (the “September Trust
Agreement,” together with the May Trust Agreement, the “Trust Agreements™), ¢ach by and
among the Company. as depositor, BNYM (as successor to JPMorgan Chase Bank, National
Association, as property trustee)(the “Property Trustee™). BNY Mellon Trust of Delaware (as
successor to Chase Bank USA, Mational Association. as Delaware trustee) (the “Delaware
Trustee™). and the respective administrative trustees named therein,

C. Impac Capital Trust #1 {“Trust #17) is the holder of the Junior Subordinated Note
due 2035 in the original principal amount of $25,780.000 issued by the Company pursuant to the
September Indenture (the “Subordinated Note #17).

D. Impac Capital Trust #3 (“Trust #3") is the holder of the Junior Subordinated Note
due 2035 in the onginal principal amount of $27,070,000 issued by the Company pursuant to the
May Indenture (the “Subordinated Note #2,” together with Subordinated Note #1, collectively,
the “Existing Subordinated Notes™).

E, Taberna | is the holder of Preferred Securities in the original aggregate principal
amount of 526,250,000 issued by Trust #3 pursuant to the May Trust Agreement. copies of
which are attached hereto as Exhibit A-1 {the “Trust #3 Preferred Securities™).

F, Taberna II is the holder of Preferred Securities in the original aggregate principal
amount of $25.000,000 issued by Trust #1 pursuant to the September Trust Agreement. copies of
which are attached hereto as Exhibit A-2 (the “Trust #1 Preferred Securities,” together with
Trust #3 Preferred Securities. collectively. the ~Original Preferred Securities™)

Simultaneously herewith. the Company and BNYM, as trustee (the “New Indenture
Trustee™) have entered into (1) that certain Junior Subordinated Indenture (“"New Indenture 1)
pursuant to which the Company proposes to issue a Junior Subordinated Note due 2034 i the
original principal amount of Thiny Million Two Hundred Forty-Four Thousand Dollars
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($30.244.000) and (ii) that certain Junior Subordinated Indenture {"New Indenture 11,7 together
with New Indenture [, the “New Indentures™} pursuant to which the Company proposes to issue
a Junior Subordinated Note due 2034 in the original principal amount of Thirty-One Million
Seven Hundred Fifty-Six Thousand Dollars ($31.756.000). Pursuant to the New Indentures, the
Company propoeses to issue such Junior Subordinated Notes as follows (collectively, the
“Securities™):

(1) Junior Subordinated Note due 2034 in the original principal amount of
$£30.244 004 issued by the Company to Taberna Il a copy of which is attached
hereto as Exhibit B-1 (*Note 17). pursuant to New Indenture [: and

(i) Junior Subordinated Note due 2034 in the original principal amount of
$31.756.000 issued by the Company to Taberna I, a copy of which is attached
hereto as Exhibit B-2 (“Note 27}, pursuant to New New Indenture T1,

G. On the terms and subject to the conditions set forth in this Agreement, the
Company and each Taberna entity have agreed to exchange the Original Preferred Securities for
the applicable Sccurities.

NOW., THEREFORE. in consideration of the mutual agreements and subject to the terms
and conditions herein set forth, the partics hereto agree as follows:

1. Definitions. This Agreement, the New Indentures and the Securities are
collectively referred to herein as the “Operative Documents,” All other capitalized terms used
but not defined in this Agreement shall have the respective meanings ascribed thereto in the New
Indentures,

“Bankruptey Code” means the Bankruptey Reform Act of 1978, 11 U.S.C. §3101 et
seq., as amended.

“Benefit Plan” means an “employee benefit plan”™ (as defined in ERISA) that is subject
to Title [ of ERISA, a “plan™ as defined in Section 4975 of the Code or any entity whose assets
include (for purposes of ULS. Department of Labor Regulations Section 2510.3-101 or otherwise
for purposes of Title | of ERISA or Section 4975 of the Code) the assets of any such “employee
benefit plan™ or “plan.”

“BNYM" has the meaning set forth in the Recitals.
“CDO Trustee™ has the meaning set forth in Section 2(b)(i).

“Code” means the Internal Revenue Code of 1986, as amended, and the rules and
regulations promulgated under it

*“Closing Date” has the meaning set forth in Section 2(h}.
*“Closing Room™ has the meaning set forth in Section 2(b),

“Company™ has the meaning set forth in the introductory paragraph hereof
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“Company Counsel” has the meaning set forth in Section 3(b).

“Commission” has the meaning set forth in Section 4(v).

“Delaware Trustee™ has the meaning set forth in the Recitals.

“Environmental Law™ has the meaning sct forth in Scction 4(kk).

“Environmental Laws” shall have the comrelative meaning.

“Equity Interests™ means with respect to any Person (a) if such a Person is a partnership,
the partnership interests (general or limited) in a partnership, (b) if such Person is a limited
liability company. the membership interests in a limited liability company and (c) if such Person
is a corporation, the shares or stock interests (both common stock and preferred stock) in a

corporation,

“ERISA™ means the Employee Retirement Income Security Act of 1974, as amended,
and the rules and regulations promulgated under i1,

“Exchange™ has the meaning set forth in Section 2(b).

“Exchange Act™ has the meaning sct forth in Section 4(}).

“Existing Indenture” has the meaning set forth in the Recitals.

“Existing Indenture Trustee” has the meaning set forth in the Recitals.

“Existing Subordinated Notes™ has the meaning set forth in the Recitals,

"Financial Statements™ has the meaning set forth in Section 4 w).

“GzAAP” has the meaning set forth in Section 4(w).

“Governmental Entities™ has the meaning set forth in Section 4i0).

“Governmental Licenses™ has the meaning set forth in Section 4(r}.

“Hazardous Materials™ has the meaning set [orth in Section 4(kk).

“"Holders™ has, collectively. the meanings set forth in the New Indentures.

“Impairment™ means any claim. counterclaim. setoff. defense. action. demand, litigation
(including administrative proceedings or derivative actions), encumbrance. right (including
expungement. avoidance, reduction, contractual or equitable subordination, or otherwise) or

defect,

“Indemnified Party” has the meaning set forth in Section ¥(a), “Indemnified Parties”
chall have the correlative meaning.
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“Investment Company Act”™ has the meaning set forth in Section 4(j).

“Lien” has the meaning set forth in Section 4{0).

“May Indenture” shall have the meaning set forth in the Recitals.

“May Trust Agreement” shall have the meaning set forth in the Recitals.

“Material Adverse Effect” means a material adverse effect on the condition (financial or
otherwise), eamings. business, liabilities or assets of the Company and its Signiticant
Subsidiaries taken as a whole,

“Material Adverse Change” has the meaning set forth in Section 3(e){ii).

“New Indenture I has the meaning set forth in the Recitals.

“New Indenture I1” has the meaning set forth in the Recitals.,

“New Indentures” shall mean. collectively. New Indenture | and New Indenture [].

“New Indenture Trustee™ has the meaning set forth in the Recials,

“Original Preferred Securities” has the meaning set [orth in the Recitals.

“Person” means a legal person. including any individual, corporation. estate, partnership,
joint venture. association, joint stock company, limited liability company, trust, national banking
association, unincorporated association, government or any agency or political subdivision
thereof, or any other entity of whatever nature.

“Properties™ has the meaning set forth in Section 4(kk).
“Property Trustee™ has the meaning set forth in the Recitals.
“Regulation D™ has the meaning set forth in Section 4(h).
“Repayment Event™ has the meaning set forth in Section 4(0).
“Rule 144A(d}3)” has the meaning set forth in Section 4(j),
“Securities” has the meaning set forth in the Recitals.

“Securities Act” means the Securities Act of 1933, 15 ULS.C, §§77a et seq.. a3 amended,
and the rules and regulations promulgated under it.

“September Indenture” shall have the meaning set forth in the Recitals,

“September Trust Agreement” shall have the meaning set forth in the Recitals.
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“Significant Subsidiary” means any Person wherein at least ten percent (10%) of the
Equity Interests is owned. directly or indirectly. by the Company. including any subsidiary listed
on Schedule 1 attached hereto. “Significant Subsidiaries” means, collectively. each and every
Significant Subsidiary,

“Taherna™ has the meaning set forth in the introductory paragraph hereof,
“Taberna I'" has the meaning set forth in the Recitals.
“Taberna II"" has the meamng set forth in the Recitals.

“Taberna Transferred Rights” means any and all of each Taberna entity’s right, title.
and interest in, to and under the applicable Original Preferred Securitics, together with the
following:

(N the applicable Existing Indentures and Trust Agreements;

(i) all amounts payable to such Taberna entity under the applicable
Original Preferred Securities, the applicable Existing Indentures and/or the applicable
Trust Agreements,

(iii)  all claims (including “claims™ as defined in Bankruptey Code
§101(5)). suits, causes of action, and any other right of Taberna, whether known or
unknown, against the Company or any of its affiliates (including the Trust), agents,
representatives. contractors. advisors, or any other entity that in any way is based upon,
arises out of or is related to any of the foregoing, including all claims (including contract
claims, tort claims, malpractice claims, and claims under any law governing the exchange
of, purchase and sale of, or indentures for, securities). suits, causes of action. and any
other right of Taberna against any attorney. accountant., financial advisor. or other entity
arising under or in connection with the Original Preferred Securities. the Existing
Indentures, the Trust Agreements or the transactions related thereto or contemplated
thereby;

(ivi  all guarantees and all collateral and security of any kind for or in
respect of the foregoing;

(v)  all cash. securitics, or other property. and all sctoffs and
recoupments. to be received, applied. or effected by or for the account of Taherna under
the Original Preferred Securities, other than fees. costs and expenses payable to Tabema
hercunder and all cash, securities, interest. dividends, and other property that may be
exchanged for., or distributed or collected with respect to. any of the foregoing; and

(vi)  all proceeds of the foregoing.
“Trust #1 has the meaning set forth in the Recitals.

“Trust #3” has the meaning set forth in the Recitals.
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“Trust #1 Preferred Securities™ has the meaning set forth in the Recitals.
“Trust #3 Preferred Securities™ has the meaning set forth in the Recitals.
“Trust Agreements” has the meaning set forth in the Recitals,

2 Exchange of Original Preferred Securities for Securities,

(a) The Company agrees to issue the Securities in accordance with the New
Indentures and has requested that each Tabemna entity accept the applicable Securities in
exchange for the applicable Original Preferred Securities, and Taberna hereby accepts such
Securities in exchange for the Original Preferred Securities upon the terms and conditions set
torth herein.

(b)  The closing of the exchange contemplated herein shall oceur at the offices
of Nixon Peabody, LLP in New York, New York (the “Closing Room™}, or such other place as
the parties hereto and BNYM shall agree. at 11:00 a.m. New York time. on May 8, 2009 or such
later date as the parties may agree (such date and time of defivery the “Closing Date”). The
Company and Taberna hereby agree that the exchange (the “"Exchange™ will occur in
accordance with the following requirements;

{i) Taberna Capital Management, LLC (as collateral manager for
Taberna) shall have delivered an issuer order instructing the trustee (the “CDO Trustee™)
under the Existing Indentures pursuant to which such UDO Trustee serves as trustee for
the holder of the Original Preferred Securities to exchange the Original Preferred
Securities for the Securities and to deliver the Original Preferred Securities to the
Property Trustee for cancellation.

(it)  The Original Preferred Securities and the Securities shall have
been delivered to the Closing Room, copies of which Original Preferred Securities and
Securities shall have previously been made available for inspection, if so requested.

{iii}  The Company shall have directed the New Indenture Trustee to
authenticate the Securities and deliver the Securities to the CDO Trustee as follows: (i)
Note 1 to Taberna II and (ii) Note 2 to Taberna 1.

(iv)  New Indenture Trustee shall have authenticated the Securities in
accordance with the terms of the New Indentures and delivered them as provided above.

v} Property Trustee. on behalf of the Trust, shall have obtained the
Original Preferred Securities and shall promptly thereafter. as requested by the Company.
cancel and reissue them in the name of the Company or cancel them entirely,

(vi)  Simultaneousiy with the occurrence of the events described in
subsections (iv) and (v) hereofl (A) each Taberna entity irrevocably transfers, assigns.
grants and conveys the related Taberna Transferred Rights to the Company and the
Company assumes all rights and obligations of Taberna with respect to the Original
Preferred Securities and the Taberna Transferred Rights and (B) the Holders shall be
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entitled to all of the rights, title and interest of the Holders of the Securities under the
terms of the applicable Securities. the applicable New Indentures and any other related
Operative Documents.

(vii) the Company shall have paid to BNYM all of such party’s legal
fees. costs and other expenses in connection with the Exchange, subject to Section 7
hereof. as well as all other accrued and unpaid fees, costs and expenses under the
Existing Indentures. the Trust Agreements, and the New Indentures if any.

(viii) Intentionally Omitted.

3. Conditions Precedent. The obligations of the parties under this Agreement are
subject to the following conditions precedent:

(a) The representations and warranties contained herein shall be accurate as of
the date of delivery of the Securities.

(b} K&l Gates LLP. counsel for the Company (the *Company Counsel”),
shall have delivered opinions with respect to ecach New Indenture and the related Operative
Documents. dated the Closing Date, addressed to the Holders and its successors and assigns and
to the New Indenture Trustee. in substantially the form set out in Annex A hereto and the
Company shall have furnished to the Holders of the Securities a certificate signed by the
Company’s Chief’ Exceutive Officer. President, an Executive Vice President, Chief Financial
Officer, Treasurer or Assistant Treasurer. dated the Closing Date, addressed to the applicable
Holders of the Securities, in substantially the form sct out in Annex D hereto. In rendering its
opinions, the Company Counsel may rely as to factual matters upon certificates or other
documents furnished by officers, directors and trustees of the Company and by government
officials; provided, however, that copies of any such certificates or documents are delivered to
the Holders) and by and upon such other documents as such counsel may, in its reasonable
opinion, deem appropriate as a basis for the Company Counsel's opinions. The Company
Counsel may specify the jurisdictions in which they are admitted to practice and that they are not
admitted to practice in any other jurisdiction and is not an expert in the law of any other
Jurisdiction,

{¢)  Each Taberna entity shall have been furnished the opinion of the Company
Counsel, dated as of the Closing Date. addressed to the Helders of thé applicable Securities and
their respective successors and assigns (excluding the Company, its subsidiaries and/or its
affiliates) and the New Indenture Trustee, in substantially the form set out in Annex B hereto.

{d)  The Holders of the Securities shall have received the opinions of Gardere
Wynne Sewell LLP, special counsel for the New Indenture Trustee. dated as of the Closing Date,
addressed to the applicable Holders of the Securities in substantially the form set out in Annex C
hereto.

(e) The Company shall have furnished to the Holders of the Securities a
certificate of the Company. signed by the Chief Executive Officer. President or an Executive
Vice President. and Chiel Financial Officer. Treasurer or Assistant Treasurer of the Company.
dated as of the Closing Date. as to (1) and (11) below:
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(i} the representations and warranties in this Agreement and the New
Indentures are true and correct on and as of the Closing Date, and the Company has
complied with all the agreements and satisfied all the conditions on its part to be
performed or satisfied at or prior to the Closing Date; and

{it)  since the date of the Financial Statements. there has been no
material adverse change in the condition (financial or other), earmings. business or assets
of the Company and its subsidiaries, taken as a whole, whether or not arising from
transactions occurring in the ordinary course of business (a “Material Adverse
Change”).

(£} The Company shall pay on or prior to the Closing Date, to the applicable
Taberna entitics a fee as set forth on Schedule 3,

(g} Prior to the Closing Date, the Company shall have furnished to the
Holders of the Securities and their counsel such further information, certificates and documents
as the Holders of the Securities or such counsel may reasonably request.

If any of the conditions specified in this Section 3 shall not have been fulfilled when and
as provided in this Agreement. or if any of the opinions, certificates and documents mentioned
above or elsewhere in this Agreement shall not be reasonably satisfactory in form and substance
to the Holders of the Securities or their counsel. this Agreement and any obligations of Taberna
hereunder. whether as holders of the Original Preferred Securities or as prospective Holders of
the Securities, may be canceled at, or at any time prior to, the Closing Date by Taberna. Notice
of such cancellation shall be given to the Company in writing or by telephone and confirmed in
writing, or by e-mail or facsimile.

Each certificate signed by any officer of the Company and delivered to the Holders of the
Securities or the Holders™ counsel in connection with the Operative Documents and the
transactions contemplated hereby and thereby shall be deemed o be a representation and
warranty of the Company and not by such officer in any individual capacity.

4, Representations and Warranties of the Company. 'The Company represents
and warrants to, and agrees with Taberna, as holders of the Original Preferred Securities and
with the Holders of the Securities. as follows:

(a) It (1) is duly organized and validly existing under the laws of its
Jurisdiction of organization or incorporation. (ii) is in good standing under such laws and (iii) has
full corporate power and authority to execute, deliver and perform its obligations under this
Agreement and the other Operative Documents,

(b} It is an “accredited investor” as defined in Rule 501 under the Securities
Act. Without characterizing the Original Preferred Securities or any of the Taberna Transferred
Rights as a “security” within the meaning of applicable securities laws. it is not acquiring the
Original Preferred Securities or the Taberna Transferred Righis with a view towards the sale or
distribution thereof in violation of the Securities Act.

(ch Intentionally omitied,
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(d)  None of the Securities, the New Indentures, or the Exchange. is or may be
(1) void or voidable as an actual or constructive fraudulent transfer or as a preferential transfer or
{ii) subject to any Impairment.

(&) It (i) is a sophisticated entity with respect to the Exchange, (i) has such
knowledge and experience, and has made investments of a similar nature, so as to be aware of
the risks and uncertainties inherent in the Exchange and (iii) has independently and without
reliance upon Taberna, any Holder of the Securities, Taberna Capital Management, LLC, or
Trustee, or any of their respective affiliates, and based on such information as it has deemed
appropriate. made its own analysis and decision to enter into this Agreement, except that it has
relied upon Taberna's express representations, warranties, covenants and agreements in this
Agreement. The Company acknowledges that none of Taberna, any Holder of the Securities.
Taberna Capital Management, LLC. or Trustee. or any of their respective affiliates has given it
any investment advice. credit information or opinion on whether the Exchange is prudent.

() It has not engaged any broker, finder or other entity acting under the
authority of it or any of its affiliates that is entitled to any broker’s commission or other fee in
connection with the transaction for which Taberna, any Holder, Trustee or any of their affiliates
could be responsible.

{g}  No interest in the Taberna Transferred Rights is being acquired by or on
behalf of an entity that is. or at any time while the Taberna Transferred Rights are held thereby
will be. one or more Benefit Plans.

(h)  Neither the Company nor any of its “Affiliates™ (as defined in Rule 501(h)
of Regulation D (*Regulation D) under the Securities Act (as defined below)). nor any person
acting on its or their behalf, has, directly or indirectly, made offers or sales of any security. or
solicited offers to buy any security, under circumstances that would require the registration of the
Securities under the Securities Act.

(i} Neither the Company nor any of its Affiliates, nor any person acting on its
or their behalf, has engaged in any form of general solicitation or general advertising (within the
meaning of Regulation 1)) in connection with any offer or sale of the Securities.

() The Securities (1) are not and have not been listed on a national securities
exchange registered under Section 6 of the Sccurities Exchange Act of 1934, as amended (the
“Exchange Aet™), or quoted on a U.S, automated inter-dealer quotation system and (ii) are not of
an open-end investment company. unit investment Lrust or face-amount certificate company that
are, or are required to be, registered under Section 8 of the Investment Company Act of 1940, as
amended (the “Investment Company Aet”). and the Securities otherwise satisiy the eligibility
requirements  of  Rule 144A(d)3) promulgated pursuant  to  the  Securities  Act
(“Rule 144A(d}3I)).

(k) Neither the Company nor any of its Affiliates, nor any person acting on its

or their behalf, has engaged, or will engage, in any “directed selling efforits™ within the meaning
of Regulation § under the Securities Act with respect o the Securities.
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(h The Company is not, and immediately following consummation of the
transactions contemplated hereby, will not be. an “investment company” or an entity
“controlled™ by an “investment company.” in each case within the meaning of Section 3(aj of the
Investment Company Act,

(m)  Each of this Agreement and the Mew Indentures and the consummation of
the transactions contemplated herein and therein have been duly authorized by the Company and.
on the Closing Date. will have been duly executed and delivered by the Company. and, assuming
due authonzation, execution and defivery by Taberna and/or the Trustee, as applicable, will be a
legal. valid and binding obligations of the Company enforceable against it in accordance with its
terms, subject to applicable bankruptey. insolvency and similar laws affecting creditors” rights
generally and to general principles of equity.

{n) The Securities have been duly authorized by the Company and, on the
Closing Date, will have been duly executed and delivered to the Trustee for authentication in
accordance with the New Indentures and, when authenticated in the manner provided for in the
New Indentures and delivered to the Holders. will constitute legal, valid and binding obligations
of the Company entitled to the benefits of the New Indentures, enforceable against the Company
in accordance with their terms, subject to applicable bankruptey, insolvency and similar laws
affecting creditors’ rights generally and to general principles of equity.

(o) Except as set forth in Schedule 2, neither the issuance of the Securities and
exchange of the Securities for the Original Preferred Securities, nor the execution and delivery of
and compliance with the Operative Documents by the Company, nor the consummation of the
transactions contemplated herein or therein. (i) will conflict with or constitute a violation or
breach of (x) the charter or bylaws or similar organizational documents of the Company or any
subsidiary of the Company or (y) any applicable law. statute, rule. regulation. judgment. order.
writ or decree of any government, governmental authority, agency or instrumentality or court,
domestic or foreign. having jurisdiction over the Company or any of its Significant Subsidiaries
or their respective properties or assets (collectively, the “Governmental Entities™), which
would, singly or in the aggregate, have a Material Adverse Effect. (ii) will conflict with or
constitute a vielation or breach of. or a default or Repayvment Event (as defined helow) under, or
result in the creation or imposition of any pledge, security interest, claim. lien or other
encumbrance of any kind {each, a “Lien™) upon any property or assets of the Company or any of
the Company’s subsidiaries pursuant 1o any contract, indenture, mortgage, loan agreement, note,
lease or other agreement or instrument 1o which (A) the Company or its subsidiaries is a party or
by which it or any of them may be bound, or (B) to which any of the property or assets of any of
them is subject, or any judgment, order or decree of any court, Governmental Entity or arbitrator,
except. in the case of clause (1)y) or this clause (i), for such conilicts. breaches. violations.
defaults, Repayment Events (as defined below) or Liens which (X) would not, singly or in the
aggregate, adversely atfect the consummation of the ransactions contemplated by the Operative
Documents and (Y) would not, singly or in the agpregate. have a Material Adverse Effect or (iii)
will require the consent, approval. authorization or order of any count or Governmental Entity.
As used herein, a “Repayment Event™ means any event or condition which gives the holder of
any note, debenture or other evidence of indebtedness (or any person acting on such holder's
hehalf) the right to require the repurchase. redemption or repayvment of all or a portion of such
indebtedness by the Company or any of its subsidiaries prior to its scheduled maturity.
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{pl The Company has all requisite corporate power and authority to own,
lease and operate its properties and assets and conduet the business it transacts and proposes 1o
transact. and is duly qualified to transact business and is in good standing in each jurisdiction
where the nature of its activities requires such qualification. except where the failure of the
Company to be so qualified would nat, singly or in the aggregate. have a Material Adverse
Effect.

{g) The Company has no subsidiaries that are material to its business.
financial condition or carnings, other than those Significant Subsidiaries listed in Schedule 1
attached hereto.  Each Significant Subsidiary is a corporation, partnership or limited liability
company duly or properly incorporated or organized or formed. as the case may be. validly
existing and in good standing under the laws of the jurisdiction in which it is chartered or
organized or formed. with all requisite corporate power and authority to own, lease and operate
its propertics and conduct the business it transacts. Each Significant Subsidiary is duly qualified
to transact business as a foreign corporation. partnership or limited liability company, as
applicable. and is in good standing in each jurisdiction where the nature of its activities requires
such qualification. except where the failure to be so qualified would not, singly or in the
aggregate, have a Material Adverse Effect.

(r) The Company and each of the Company’s Significant Subsidiaries hold all
necessary approvals, authorizations, orders, licenses, consenis, registrations, qualifications.
certificates and permits (collectively, the “Governmental Licenses™) of and from Governmental
Entitics necessary to conduct their respective businesses as now being conducted. and neither the
Company nor any of its subsidiaries has received any written notice of proceedings relating to
the revocation or modification of any such Government License, except where the failure 1o be
s0 licensed or approved or the receipt of an unfavorable decision, ruling or finding. would not.
singly or in the aggregate, have a Material Adverse Effect; all of the Governmental Licenses are
valid and in full force and effect, except where the invalidity or the failure of such Governmental
Licenses to be in full force and effect, would not. singly or in the aggregate. have a Material
Adverse Effect: and the Company and its subsidiaries are in compliance with all applicable laws,
rules. regulations, judgments, orders. decrees and consents, except where the failure to be in
compliance would not, singly or in the aggregate. have a Material Adverse Effect.

{s) All of the issued and outstanding shares of capital stock of the Company
and each of its subsidiaries are validly issued, tully paid and non-assessable; all of the issued and
outstanding capital stock of each subsidiary of the Company is owned by the Company. directly
or through subsidiaries. free and clear of any Lien. claim or equitable right; and none of the
issued and outstanding capital stock of the Company or any subsidiary was issued in violation of
any preemptive or similar rights arising by operation of law, under the charter or by-laws of such
entity or under any agreement to which the Company or any of its subsidiaries is a party.

(1) Except as set forth in Schedule 1. neither the Company nor any of its
subsidiaries is (i) in violation of its respective charter or by-laws or similar organizational
documents or (ii) in default in the performance or observance of any obligation. agreement.
covenant or condition contained in any contract, indenture. morigage, loan agreement. note, lease
or other agreement or instrument to which the Company or any such subsidiary is a party or by
which it or any of them may be bound or to which any of the property or assets of any of them is
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subject, except, in the case of clause (i}, where such violation or default would not, singly or in
the aggregate. have a Material Adverse Effect.

{u)  Except as set forth in the Company’s 1934 Act Reports (hereinafter
defined), there is no action. suit or proceeding before or hy any Governmental Entity, arbitrator
or court, domestic or foreign. now pending or, to the knowledge of the Company after reasonable
inquiry, threatened against or affecting the Company or any of its subsidiaries, except for such
actions, suits or proceedings that. if adversely determined. would not, singly or in the aggregate,
adversely affect the consummation of the transactions contemplated by the Operative Documents
or have a Material Adverse Effect; and the aggregate of all pending legal or governmental
proceedings to which the Company or any of its subsidiaries is a party or of which any of their
respective properties or assets is subject. including ordinary routine litigation incidental to the
business. are not expected to result in a Material Adverse Effect.

(v) The accountants of the Company who certified the Financial Statements
(defined below) are independent public accountants of the Company and its subsidiaries within
the meaning of the Securities Act. and the rules and regulations of the Securities and Exchange
Commission (the “Commission™) thereunder,

(w)  The audited consolidated financial statements (including the notes thereto)
and schedules of the Company and its consolidated subsidiaries for the fiscal year ended
December 31. 2008 (the “Financial Statements™) provided to Taberna are (he most recent
available audited and unaudited consolidated financial statements of the Company and its
conselidated subsidiaries. respectively, and fairly present in all material respects, in accordance
with LS. generally accepted accounting principles ("GAAP”), the financial position of the
Company and its consolidated subsidiaries, and the results of operations and changes in financial
condition as of the dates and for the periods therein specified. Such consolidated financial
statements and schedules have been prepared in accordance with GAAP consistently applied
throughout the periods involved (except as otherwise noted therein).

{x) Neither the Company nor any of its subsidiaries has any material liability,
whether asscried or unasserted, whether absolute or contingent, whether accrued or unaccrued,
whether liquidated or unliquidated, and whether due or to become due, including any liability for
taxes (and there is no past or present fact, sitwation. circumstance, condition or other basis for
any present or future action, swit, proceeding, hearing, charge. complaint. claim or demand
against the Company or any of its subsidiaries that could give rise 1o any such liability), except
for (i) liabilities set forth in the Financial Statements and {ii) normal fluctuations in the amount
of the liabilities referred to in clause (i) above occurring in the ordinary course of business of the
Company and all of its subsidiaries since the dare of the most recent balance sheet included in
such Financial Statements.

(y)  Since the respective dates of the Financial Statements, there has not been
{(A) any Materal Adverse Change or (B) any dividend or distribution of any kind declared, paid
or made by the Company on any class of its Equity Interests.

() I'he documents of the Company filed with the Commission in accordance
with the Exchange Act. from and including the commencement of the fiscal year covered by the
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Company's most recent Annual Report on Form 10-K. at the time they were or hereafter are filed
by the Company with the Commission (collectively, the 1934 Act Reports™). complied and will
comply in all material respects with the requirements of the Exchange Act and the rules and
regulations of the Commission thereunder (the “1934 Act Regulations™), and. on the date of this
Agreement and on the Closing Date, do not and will not include an untrue statement of a material
fact or omit to state a material fact required to be stated therein or necessary to make the
statements therein. m the light of the circumstances under which they were made, not
misleading: and other than such instruments, agreements, contracts and other documents as are
filed as exhibits to the Company’s Annual Report on Form 10-K, Quarterly Reports on Form 10-
Q or Current Reports on Form 8-K. there are no instruments, agreements, contracts or dochments
of a character deseribed in Item 601 of Regulation S-K promulgated by the Commission to
which the Company or any of its subsidiaries is a party. The Company is in compliance in all
material respects with all currently applicable requirements of the Exchange Act that were added
by the Sarbanes-Oxley Act of 2002,

(aa)  No labor dispute with the employees of the Company or any of its
subsidiaries exists or. 1o the knowledge of the Company. is imminent, except those which would
not, singly or in the aggregate, have a Material Adverse Fffect.

{(bb) No filing with, or authorization, approval. consent, license. order,
registration, qualification or decree of, any Governmental Entity, other than those that have been
made or obtained. is necessary or required for the performance by the Company of its obligations
under the Operative Documents, as applicable, or the consummation by the Company of the
transactions contemplated by the Operative Documents.

{ech  The Company and each of its subsidiaries has good and marketable title to
all of its respective real and personal property, in each case free and clear of all Liens and
defects, except for those securing debt in the ordinary course of its business and that would not,
singly or in the aggregate, have a Material Adverse Effeet; and all of the leases and sublcases
under which the Company or any of its subsidiaries holds properties are in full force and effect.
except where the failure of such leases and subleases to be in full force and effect would not.
singly or in the aggregate, have a Material Adverse Effect. and neither the Company nor any of
its subsidiaries has any notice of any claim of any sort that has been asserted by anyone adverse
to the rights of the Company or any Significant Subsidiary under any such leases or subleases. or
affecting or questioning the rights of such entity to the continued possession of the leased or
subleased premises under any such lease or sublease. except for such claims that would not.
singly or in the aggregate, have a Material Adverse Effect.

{dd) Intentionally Omitted.

fee)  The Company and cach of the Significant Subsidiaries have timely and
duly filed. taking into account any extensions. all Tax Returns required to be filed by them. and
all such Tax Retumns are true. correct and complete in all material respects. The Company and
cach of the Significant Subsidiaries have timely and duly paid in full all Taxes (as defined
below) required to be paid by them (whether or not such amounts are shown as due on any Tax
Return except for Taxes being contested in good faith). There are no federal. state, or other Tax
audits or deficiency assessments proposed or pending with respect to the Company or any of the
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Significant Subsidiarics, and no such audits or assessments are threatened. As used herein. the
terms “Tax” or “Taxes” mean (i) all federal, state, local. and foreign taxes, and other
assessments of a similar nature (whether imposed directly or through withholding), including any
interest. additions to tax, or penalties applicable thereto. imposed by any Governmental Entity.
and {ii) all liabilities in respect of such amounts arising as a result of being a member of any
affiliated, consolidated. combined. unitary or similar group. as a successor to another person or
by contract. As used herein, the term “Tax Returns” means all federal, state, local, and foreign
Tax retumns, declarations. statements, reports. schedules, forms, and information returns and any
amendments thereto filed or required to be filed with any Governmental Entity,

(1) There are no rulemaking or similar proceedings before the United States
[nternal Revenue Service or comparable tederal, state, local or foreign government bodies which
involve or affect the Company or any subsidiary, which, if the subject of an action unfavorable 1o
the Company or any subsidiary, could result in a Material Adverse Effect on the Company and
the Significant Subsidiaries, taken as a whole.

(gg)  The books, records and accounts of the Company and its Significant
Subsidiaries accurately and fairly reflect. in reasonable detail, the transactions in, and
dispositions of, the assets of, and the results of operations of, the Company and its Significant
Subsidiarics. The Company and cach of its Significant Subsidiaries maintains a system of
internal accounting controls sufficient to provide reasonable assurances that (i) transactions are
executed in accordance with management’s general or specific authorizations. (ii) transactions
are recorded as necessary to permit preparation of financial statements in accordance with GAAP
and to mainiain asset accountability, (iii) access to assets is permitted only in accordance with
management’s general or specific authorization and (iv) the recorded accouniability for assets is
compared with the existing assets at reasonable intervals and appropriate action is taken with
respect to any differences.

(hh)  The Company and the Significant Subsidiaries are insured by insurers of
recognized financial responsibility against such losses and risks and in such amounts in all
material respects as are customary in the businesses in which they are engaged or propose to
engage after giving effect to the transactions contemplated hereby including but not limited to,
real or personal property owned or leased against thefl, damage. destruction, act of vandalism
and all other risks customarily insured against. All policies of insurance and fidelity or surety
bonds insuring the Company or any of its Significant Subsidiaries’ respective businesses. assets.
employees, officers and directors are in full force and effect, The Company and each of the
Significant Subsidiaries are in compliance with the terms of such policies and instruments in all
matenal respects. Neither the Company nor any Significant Subsidiary has reason to believe that
it will not be able to remew its existing insurance coverage as and when such coverage expires or
fo obtain similar coverage from similar insurers as may he necessary lo continue its business at a
cost that would not have a Material Adverse Effect. Within the past twelve months, neither the
Company nor any Significant Subsidiary has been denied any insurance coverage it has sought or
for which it has applied.

(it Neither the Company and its Significant Subsidiaries. nor, 1o the

knowledge of the Company, any person acting on behalf of the Company and/or its Significant
Subsidiaries including. without limitation, any director. officer. manager. agent or employee of
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the Company or its Significant Subsidiaries has, directly or indirecily, while acting on behalf of
the Company and/or its Significant Subsidiaries (i) used any corporate, partnership or company
funds for unlawful contributions, gifts. entertainment or other unlawful expenses relating to
political activity; {ii) made any unlawful payment to foreign or domestic government officials or
employees or to foreign or domestic political parties or campaigns from corporate, partnership or
company funds; (iii) violated any provision of the Foreign Corrupt Practices Act of 1977, as
amended: or (iv) made any other unlawful pavment.

(i} The information provided by the Company pursuant to the Operative
Documents does not. as of the date hereof, and will not as of the Closing Date. contain any
untrue statement of a material fact or omit to state any material fact necessary to make the
statements therein, in the light of the circumstances under which they were made. not
misleading.

(kk)  Except as would not, individually or in the aggregate, result in a Material
Adverse Change, (i) the Company and its subsidiaries have been and are in material compliance
with applicable Environmental Laws (as defined below). (ii) none of the Company. any of its
subsidiarics or, to the best of the Company’s knowledge, (a) any other owners of any of the real
properties currently or previously owned, leased or operated by the Company or any of its
Significant Subsidiaries (collectively, the “Properties™) at any time or any other party, has at any
time released {as such term is defined in CERCLA (as defined below)) or otherwise disposed of
Hazardous Materials (as defined below) on. to, in, under or from the Properties other than in
compliance with all applicable Environmental Laws, (iii) neither the Company nor any of its
subsidiaries has used nor intends to use the Properties or any subsequently acquired properties,
other than in compliance with applicable Environmental Laws, (iv) neither the Company nor any
of its subsidiaries has received any writlen notice of. or have any knowledge of any occurrence
or circumstance which, with notice or passage of time or both. would give rise o a claim under
or pursuant to any Environmental Law with respect to the Properties. or their respective assets or
arising out of the conduct of the Company or its subsidiaries. (v) none of the Properties are
included or, (o the Company’s knowledge. proposed for inclusicn on the National Priorities List
issued pursuant o CERCLA by the United States Environmental Protection Agency or, to the
Company’s knowledge, proposed for inclusion on any similar list or inventory issued pursuant to
any other Environmental Law or issued by any other Governmental Entity, (vi) none of the
Company, any of its subsidiaries or agents or, to the Company’s knowledge, any other person or
entity for whose conduct any of them is or may be held responsible. has penerated.
manufactured. retined. transported. treated. stored. handled. disposed, transferred. produced or
processed any Hazardous Material at any of the Properties. except in compliance with all
applicable Environmental Laws, and has not transported or arranged for the transport of any
Hazardous Material from the Properties to another property. except in compliance with all
applicable Environmental Laws, (vii) no lien has been imposed on the Properties by any
Governmental Entity in connection with the presence on or off such Property of any Hazardous
Material, and (viii) none of the Company, any of its subsidiaries or. 1o the Company’s
knowledge. any other person or entity for whose conduct any of them is or may be held
responsible, has entered into or been subject to any consent decree. compliance order, or
administrative order with respect to the Properties or any facilities or improvements or any
operations or activities thereon,
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As used herein, “Hazardous Materials™ shall include, without limitation. any flammable
materials, explosives, ‘radicactive materials, hazardous materials, hazardous substances,
hazardous wastes, toxic substances or related materials. ashestos. petroleum. petroleum products
and any hazardous material as defined by any federal, state or local environmental law. statute,
ordinance, rule or regulation, including, without limitation, the Comprehensive Environmental
Response. Compensation, and Liability Act of 1980, as amended, 42 U.S.C. §§9601-9675
(*CERCLA™), the Hazardous Materials Transportation Act, as amended. 49 US.C. §35101-
5127, the Resource Conservation and Recovery Act. as amended. 42 U.S.C. §§ 6901-6992k. the
Emergency Planning and Community Right-to-Know Act of 1986, 42 U.S.C. §§ 11001-11050,
the Toxic Substances Control Act. 15 LLS.C. §§ 2601-2692, the Federal Insecticide, Fungicide
and Rodenticide Act, 7 US.C. §§ 136-136y, the Clean Air Act, 42 U.S.C. §§ 7401-7642, the
Clean Water Act (Federal Water Pollution Control Act), 33 US.C. §8 1251-1387, the Safe
Drinking Water Act, 42 U.S.C. §§ 300f-300j-26. and the Occupational Safety and Health Act, 29
LLS.C. §§ 651-678, and any analogons state laws, as any of the above may be amended from
time to time and in the regulations promulgated pursuant to each of the foregoing (including
envitonmental  statutes and laws not specifically defined herein) (individually, an
“Environmental Law™ and collectively, the “Environmental Laws™) or by any Governmental
Entity,

5. Representations and Warranties of Taberna. Fach Taherna entity, for itself.

represents and warrants to. and agrees with, the Company as follows:

(a) It is a company duly formed, validly existing and in good standing under
the laws of the jurisdiction in which it is organized with all requisite power and authority to
execute. deliver and perform under Operative Documents to which it is a party, to make the
representations and warranties specified herein and therein and to consummate the transaciions
contemplated in the Operative Documents.

{b) This Agreement and the consummation of the transactions contemplated
herein has been duly authorized by it and. on the Closing Date, will have been duly executed and
delivered by it and, assuming due authorization, execution and delivery by the Company and
lLrustee of the Operative Documents to which each is a party, will be a legal, valid and binding
obligation of such Taberna entity, enforceable against such Taberna entity in accordance with its
terms, subject to applicable bankruptey. insolvency and similar laws affecting creditors’ rights
generally and 1o general principles of equity.

(c) No filing with, or authorization. approval, consent, license. order
registration. qualification or decree of. any Governmental Entity or any other Person, other than
those that have been made or obtained. is necessary or required for the performance by such
Taberna entity of its obligations under this Agreement or to consummate the transactions
contemplated herein.

{d) Itis a "Qualificd Holder™ as such term is defined in Section 2(2)(51) of the
Investment Company Act.
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{e) Taberna 1 is the legal and beneficial owner of the Trust #3 Preferred
Securities and the related Taberna Transferred Rights and shall deliver the Trust 3 Preferred
Securities frec and clear of any Lien ereated by Taberna |,

(H Taberna Il is the legal and beneficial owner of the Trust #1 Preferred
Securities and the related Taberna Transferred Rights and shall deliver the Trust #1 Preferred
Securities Iree and clear of any Lien created by Taberna [1,

(g) Intentionaily Omitted.
ih) Intentionally Omitted,

(i) There is no action, suit or proceeding before or by any Governmental
Entity. arbitrator or court. domestic or foreign, now pending or, to its knowledge. threatened
against or affecting it, except for such actions, suits or proceedings that. if adversel v determined,
would not. singly or in the aggregate, adversely affect the consummation of the transactions
contemplated by the Operative Documents.

() The outstanding principal amount of iis respective Original Preferred
Securities is the face amount as set forth in such Original Preferred Securities.

(k) [t is aware that the Securities have not been and will not be registered
under the Securities Act and may not be offered or sold within the United States or to “U.S.
persons™ (as defined in Regulation S under the Securities Act) except in accordance with
Rule 903 of Regulation S under the Securities Act or pursuant to an exemption from the

regisiration requirements of the Securities Act,

i It is an “accredited investor,” as such term is defined in Rule 301(a) of
Regulation D} under the Securities Act.

(m}  Neither it nor any ol its Affiliates, nor any person acting on its or its
Affiliate’s behalf has engaged. or will engage. any form of “general solicitation or general
advertising”™ (within the meaning of Regulation D under the Securities Act) in connection with
any offer or sale of the Securities.

fn) It understands and acknowledges that (i) no public market exists for the
Securities and that it is unlikely that a public market will ever exist for the Securities, (ii) such
Holder is purchasing the Securities for its own account. for investment and not with a view to. or
for offer or sale in connection with. any distribution thereof in violation of the Securities Act or
other applicable securities laws. subject o any requirement of law that the disposition of its
property be at all times within its control and subject 1o its ability 1o resell such Securities
pursuant 1o an effective registration siatement under the Securities A¢tl or pursuant to an
exemption therefrom or in a transaction not subject thereto, and it agrees to the levends and
transfer restrictions applicable to the Securities contained in the New Indentures. and (iii} 1t has
had the opportunity to ask questions of. and receive answers and request additional information
from. the Company and is aware that it may be required to bear the economic risk of an
investment in the Securities,
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(o) It has not engaged any broker, finder or other entity acting under its
authority that is entitled to any broker's commission or other fee in connection with this
Agreement and the consummation of transactions contemplated in this Agreement and the New
Indentures for which the Company could be responsible.

(p) It (i) is a sophisticated entity with respect to the Exchange, (ii) has such
knowledge and experience, and has made investments of a similar nature. so as 1o be aware of
the risks and uncertainties inherent in the Exchange and (iii) has independently and without
reliance upon the Company or any of their affiliates. and hased on such information as it has
deemed appropriate, made its own analysis and decision to enter into this Agreement, except that
it has relied upon the Company’s express representations, warranties. covenants and agreements
in the Operative Documents and the other documents delivered by the Company in connection
therewith.

Except as expressly stated in this Agreement, Taberna make no representations or
warranties, express or implied, with respect to the Exchange. the Taberna Transferred Rights, the
Original Preferred Securities, the Existing Indentures. or any other matter.

6. Covenants and Agreements of the Company. The Company agrees with
Taberna and the Holders as follows:

{a) The Company has taken all action reasonably necessary or appropriate to
cause ils representations and warranties contained in Section 4 hereof to be true as of the Closing
Date and after giving effect to the Exchange.

(b)  The Company will arrange for the qualification of the Securities for sale
under the laws of such jurisdictions as the Holders of the Securities may designate and will
mauntain such qualifications in effect so long as required for the sale of the Securities, The
Company will promptly advise the Holders of the Securities of the receipt by the Company of
any notification with respect to the suspension of the qualification of the Securities for sale in
any jurisdiction or the initiation or threatening of any proceeding for such purpose.

(<) Intentionally Omited.
(dy Intentionally Omitted.

fe)  The Company will not. and will not permit any of its Affiliates or any
person acting on its or their behalf to. directly or indirectly, make offers or sales of any security.,
or solicit offers 10 buy any security, under circumstances that would require the registration of
the Securities under the Securities Act,

(f) The Company will not. and will not permit any of its Affiliates or any
person acting on its or their behalf to. engage in (i) any form of “general solicitation or general
advertising™ (within the meaning of Regulation D), or (ii) any “directed selling efforts™ within
the meaning of Regulation S under the Securities Act, in connection with any offer or sale of the
Securities.
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{2) 5o long as the Securities are outstanding. (i) the Securities shall not be
listed on a national securities exchange registered under Section 6 of the Exchange Act or quoted
ina LS. automated inter-dealer quotation system and (ii) the Company shall not be an open-end
investment company, unit investment trust or face-umount certificate company that is, or is
required to be. registered under Section 8 of the Investment Company Act, and, the Securities
shall otherwise satisfy the eligibility requirements of Rule 144A(d)3).

(hy  The Company shall furnish to (i) the Holders of the Securities, (ii)
Taberna Capital Management, LLC and (iii) any beneficial owners of the Securities reasonably
identified to the Company. a duly completed and executed certificate in the form attached hereto
as Annex D, including the financial statements referenced in such Annex. which certificate and
financial statements shall be so furnished by the Company net later than forty-five (43) days
after the end of each of the first three fiscal quarters of each fiscal vear of the Company and not

later than ninety (90) days after the end of cach fiscal year of the Company.

(i} The Company will. during any period in which it is not subject to and in
compliance with Section 13 or 15(d) of the Exchange Act. or it is not exempt from such
reporting requirements pursuant to and in compliance with Rule 12g3-2(b) under the Exchange
Act, provide to the Holders of the Securities. upon the request of such Holder, any information
required 1o be provided by Rule 144A(d)(4) under the Securities Act. If the Company is required
to register under the Exchange Act. such reports filed in compliance with Rule 12p3-2(h) shall be
sufficient information as required above. This covenant is intended to be for the benefit of the
Holders of the Securities,

) Except in transactions that qualify under Rule 506 of Regulation D of the
Securities Act and/or Regulation S under the Securities Act, the Company will not. until one
hundred eighty (180) days following the Closing Date, without the Holders’ or their assignees’
prior written consent in their sole discretion, offer, sell, contract to sell, grant any option to
purchase or otherwise dispose of, directly or indirectly, (i) the Securities or other securitics
substantially similar o the Securities other than as expressly contemplated by the New
Indentures, if at all. or (ii) any other securities convertible into, or exercisable or exchangeable
for. the Securities or other securities substantially similar to the Securities. or (iii) any preferred
securities, unless the Company provides the Holders or their assignees with an opinion of
counsel (such counsel to have experience and sophistication in the matters addressed in such
opinion) addressed to the Holders or their assignees stating that any such offer, sale or other
disposition will not result in the Securities being integrated in a transaction that would require
registration under the Securities Act.

(k) Except for filings required 1o be made with the Securities and Fxchange
Commissien or as otherwise required by applicabie law. rules and regulations. the Company will
not identify any of the Indemnified Parties (as defined below) in a press release or any other
public statement without the prior written consent of such Indemnified Party.

(1 The Holders of the Securitics are granted the right under the New
Indentures to request the substitution of new notes for all or a portion of the Securities (the
“Replacement Securities™). The Replacement Securities shall bear terms identical to the
Securities with the sole exception of interest payment dates (and corresponding redemption date
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and maturity date}. which will be specified by the Holders of the Securities. In no event will the
interest payment dates (and corresponding redemption date and maturity date) on the
Replacement Securities vary by maore than sixty (60) calendar days from the original interest
payment dates {and corresponding redemption date and maturity date) under the Securities, The
Company agrees to cooperate with all reasonable requests of the Holders of the Securities, as
applicable in connection with any of the foregoing, provided that no action requested of the
Company in connection with such cooperation shall materially increase the obligations or
materially decrease the rights of the Company pursuant to such documents.

7 Payment of Expenses. [n addition to the obligations agreed 1o by the Company
under Section 2(b){vii) herein. the Company agrees to pay all costs and expenses incident to the
performance of the obligations of the Company under this Agreement, whether or not the
transactions contemplated herein are consummated or this Agreement is terminated, including all
costs and expenses incident to (i) the authorization, issuance, sale and delivery of the Securities
and any taxes payable in connection therewith; (ii) the fees and expenses of counsel, accountants
and any other experts or advisors retained by the Company: and (iii) the fees and all reasonable
expenses of the New Indenture Trustee and any other trustee or paying agent appointed under the
Operative Documents, including the fees and disbursements of counsel for such trustees. The
Company also agrees to pay up to a maximum of $100.000 in fees of Taberna's legal counsel, in
connection with the Exchange: provided that any legal fees required to be paid by the Company
are provided in writing to the Company and itemized with a description of the services rendered.
The fees of the New Indenture Trustee shall not exceed the amounts set forth in that certain Fee
Agreement dated as of the date hereof between the Company and The Bank of New York Mellon
Trust Company, National Association, exccuted in connection with this Agreement and the New
Indentures.

8. Indemnification. (a) The Company agrees to indemnify and hold harmless the
Holders, Taberna, Taberna Capital Management, LLC, Taberna Securities, LLC, and their
respective affiliates (collectively, the “Indemnified Parties™) cach person, if anv, who controls
any of the Indemnified Parties within the meaning of the Securities Act or the Exchange Act, and
the Indemnified Parties™ respective directors, officers. employees and agents against any and all
losses. claims, damages or Habilities, joint or several, to which the Indemnified Parties may
become subject, under the Securities Act. the Exchange Act or other federal or state statutory law
or regulation. at common law or otherwise, insofar as such losses, claims. damages or liabilitics
(ur actions in respect thereof) arise out of or are based on (i) any untrue Statement or alleged
untrue statement of a material fact contained in any information or documents provided by or on
behalf” of the Company, (ii} any omission or alleged omission to state therein a material fact
required to be stated therein or necessary 1o make the statements contained in any information
provided by the Company. in light of the circumstances under which they were made. not
misleading, or (iii} the breach or alleged breach of any representation, warranty. or agreement of
the Company contained herein. or (iv) the execution and delivery by the Company of the
Operative Documents and the consummation of the transactions contemplated herein and therein.
and agrees to reimburse each such Indemnified Party, as incurred. for any legal or other expenses
reasonably incurred by the Indemnified Parties in connection with investipating or defending any
such loss. claim, damage. liability or action. This indemnity agreement will be in addition to any
hability that the Company may otherwise have.
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(h) Promptly after receipt by an Indemnified Party under this Section 8 of
notice of the commencement of any action, such Indemnified Party will, if a claim in respect
thereof is to be made against the indemnifving party under this Section 8. promptly notify the
indemnifying party in writing of the commencement thereof; but the failure so to notify the
indemmnifying party (i) will not relieve the indemnifying party from liability under paragraph (a)
above unless and to the extent that such failure results in the forfeiture by the indemnifying party
of matenal rights and defenses and (i) will not. in any event, relicve the indemnifying party from
any obligations to any Indemnified Party other than the indemnification obligation provided in
paragraph (a) above. The Indemnified Parties shall be entitled to appoint counsel to represent the
Indemnificd Parties in any action for which indemnification is sought. An indemnifving party
may participate at its own expense in the defense of any such action: provided, that counsel to
the indemnifying party shall not (except with the consent of the Indemnified Party) also be
counsel o the Indemnified Party. In no event shall the indemnifying parties be liable for fees
and expenses of more than one counsel (in addition to any local counsel) separate from their own
counsel for all Indemnified Parties in connection with any one action or separate but similar or
related actions in the same jurisdiction arising out of the same general allegations or
circumstances.  An indemnifying party will not. without the prior written consent of the
Indemnified Parties. settle or compromise or consent to the entry of any judgment with respect to
any pending or threatened claim, action, suit or proceeding in respect of which indemnification
may be sought hereunder (whether or not the Indemnified Parties are actual or potential parties to
such claim, action. suit or proceeding) unless such settlement. compromise or consent includes
an unconditional release of each Indemnified Party from all liability arising out of such claim,
action, suit or proceeding.

9. Representations and Indemnities to Survive. The respeciive agreements,

representations. warranties, indemnities and other statements of the Company and its officers set
forth in or made pursuant to this Agreement will remain in full force and effect and will survive
the Exchange, subject fo applicable statute of limitations. The provisions of Sections 7 and §
shall survive the termination or cancellation of this Agreement.

10, Amendments. This Agreement may not be modified, amended. altered or
supplemented. except upon the execution and delivery of a written agreement by each of the
parties hereto,

1. Notices. All communications hereunder will be in writing and effective only on
receipt. and will be mailed. delivered by hand or courier or sent by facsimile and confirmed or by
any other reasonable means of communication, including by electronic mail. to the relevant party
at its address specified in Exhibit C.

12, Successors_and Assipns. This Agreement will inure 1o the benefit of and be
binding upon the parties hereto and their respective successors and permitied assigns. Nothing
expressed or mentioned in this Agreement is intended or shall be construed 10 give any person
other than the parties hereto and the affiliates, directors, officers, emplovees, agents and
controlling persons relerred to in Section 8 hereof and their successors, assigns. heirs and legal
representatives, any right or obligation hereunder. None of the rights or obligations of the
Company under this Agreement may be assigned. whether by operation of law or otherwise,
without Taberna’s prior written consent.  The rights and obligations of the Holders under this
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Agreement may be assigned by the Holders without the Company’s consent: provided that the
assignee assumes the obligations ol any such Holder under this Agreement.

13, Applicable Law., THIS AGREEMENT WILL BE GOVERNED BY AND
CONSTRUED AND ENFORCED IN ACCORDANCE WITH THE LAW OF THE STATE OF
NEW YORK WITHOUT REFERENCE TO PRINCIPLES OF CONFLICTS OF LAW (OTHER
THAN SECTION 5-1401 OF THE GENERAL OBLIGATIONS LAW),

14, Submission to Jurisdiction. ANY LEGAL ACTION OR PROCEEDING BY
OR AGAINST ANY PARTY HERETO OR WITH RESPECT TO OR ARISING OUT OF
THIS AGREEMENT MAY BE BROUGHT IN OR REMOVED TO THE COURTS OF THE
STATE OF NEW YORK, IN AND FOR THE COUNTY OF NEW YORK, OR OF THE
UNITED STATES OF AMERICA FOR THE SOUTHERN DISTRICT OF NEW YORK (IN
EACH CASE SITTING IN THE BOROUGH OF MANHATTAN). BY EXECUTION AND
DELIVERY OF THIS AGREEMENT, EACH PARTY ACCEPTS, FOR ITSELF AND IN
RESPECT OF ITS PROPERTY, GENERALLY AND UNCONDITIONALLY. THE
JURISDICTION OF THE AFORESAID COURTS (AND COURTS OF APPEALS
THEREFROM) FOR LEGAL PROCEEDINGS ARISING OUT OF OR IN CONNECTION
WITH THIS AGREEMENT,

15. Counterparts and Facsimile. This Agreement may be executed by any one or
more of the partics hereto in any number of counterparts. each of which shall be deemed to be an

original, but all such counterparts shall together constitute one and the same instrument. This
Agreement may be exccuted by any one or more of the parties hereto by facsimile.

I6.  Entire Agreement. This Agreement constitutes the entire agreement of the
parties to this Agreement and supercedes all prior writien or oral and all contemporancous oral
agreements, understandings and negotiations with respect to the subject matter hereof,

[Signature Page Follows]
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IN WITNESS WHEREQF, this Agreement has been entered into as of the date first
wrilten above,

IMPAC MORTGAGE HOLDINGS, INC., a
Maryland cerporation

By: _Qﬂéé_/ h_l}_é_

F;{ar*é'- Todd taglec
itle, ‘: r_...o

{Signatures continue on the next page)
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TABERNA, AS HOLDER OF THE ORIGINAL PREFERRED SECURITIES ANIY AS
HOLDER (AS DEFINED IN THE NEW INDENTURE):

TABERNA PREFERRED FUNDING I, LTD.

By

Mame; / Alasdair Eﬂ!&[

Title: Director

TABERNA PREFERRED FUNDING 11, LTD.

By:

MNarme: IV "' dBiFi;;!EF

Tiﬂﬁ':_._ e e o Bivoctor— e
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PREFERRED SECURITIES CERTIFICATE

THE PREFERRED SECURITIES REPRESENTED BY THIS CERTIFICATE WERE
ORIGINALLY ISSUED IN A TRANSACTION EXEMPT FROM REGISTRATION UNDER
THE SECURITIES ACT OF 1933, AS AMENDEY) (THE “SECURITIES AC T, AND SUCH
PREFERRED} SECURITIES OR ANY INTEREST THEREIN MAY NOT BE OFFERED,
SOLD OR OTHERWISE TRANSFERRED IN THE ABSENCE OF SUCH REGISTRATION
OR AN APPLICABLE EXEMPTION THEREFROM. EACH PURCHASER OF ANY
PREFERRED SECURITIES IS HEREBY NOTIFIED THAT THE SELLER OF THE
PREFERRED SECURITIES MAY BE RELYING ON THE EXEMPTION FROM THE
PROVISIONS OF SECTION 5 OF THE SECURITIES ACT PROVIDED BY RULE 144A
UNDER THE SECURITIES ACT.

THE HOLDER OF THE PREFERRED SECURITIES REPRESENTED BY THIS
CERTIFICATE AGREES FOR THE BENEFIT OF THE TRUST AND THE DEPOSITOR
THAT (A) SUCH PREFERRED SECURITIES MAY BE OFFERED, RESOLD CR
OTHERWISE TRANSFERRED ONLY (I) TO THE TRUST, OR (II) TO A PERSON WHOM
THE SELLER REASONABLY BELIEVES 1S A “QUALIFIED PURCHASER" (AS DEFINED
[N SECTION 2(2)}{21) OF THE INVESTMENT COMPANY ACT OF 1940, AS AMENDED),
AND (B) THE HOLDER WILL NOTIFY ANY PURCHASER OF ANY PREFERRED
SECURITIES FROM IT OF THE RESALE RESTRICTIONS REFERRED TO IN (A) ABOVE.

THE PREFERRED SECURITIES WILL BE |
N BLOCKS HAVING AN AGG

D MAY BE TRANSFERRED ONLY
ARION AMOUNT OF NOT LESS THAN
$100,000. TO THE FULLEST TTED BY LAW, ANY ATTEMPTED
TRANSFER OF PREFERRED SEC TES, OR ANY INTEREST THEREIN, IN A BLOCK
HAVING AN AGGREGATE LIQUIDATION AMOUNT OF LESS THAN $100,000 AND
MULTIPLES OF §1,000 IN EXCESS THEREOF SHALL BE DEEMED TO BE VOID AND
OF NO LEGAL EFFECT WHATSOEVER. TO THE FULLEST EXTENT PERMITTED BY
LAW, ANY SUCH PURPORTED TRANSFEREE SHALL BE DEEMED NOT TO BE THE
HOLDER OF SUCH PREFERRED SECURITIES FOR ANY PURPOSE, INCLUDING, BUT
NOT LIMITED TO, THE RECEIPT OF PRINCIPAL OF OR [NTEREST ON SUCH
PREFERRED SECURITIES, OR ANY INTEREST THEREIN, AND SUCH PURPORTED
TRANSFEREE SHALL BE DEEMED TO HAVE NO INTEREST WHATSOEVER IN SUCH
PREFERRED SECURITIES.

THE HOLDER OF THIS SECURITY, OR ANY INTEREST THEREIN, BY IT8
ACCEPTANCE HEREOF OR THEREOF ALSQO AGREES, REPRESENTS AND
WARRANTS THAT [T IS NOT AN EMPLOYEE BENEFIT, INDIVIDUAL RETIREMENT
ACCOUNT OR OTHER PLAN OR ARRANGEMENT SUBJECT TO TITLE I OF THE
EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 1974, AS AMENDED
("ERISA™), OR SECTION 4975 OF THE INTERNAL REVENUE CODE OF 1986, AS
AMENDED (THE “CODE"™) (EACH A "PLAN™), OR AN ENTITY WHOSE UNDERLYING
ASSETS INCLUDE “PLAN ASSETS” BY REASON OF ANY PLAN'S INVESTMENT IN
THE ENTITY, AND NO PERSON INVESTING “PLAN ASSETS" OF ANY PLAN MAY
ACQUIRE OR HOLD THIS PREFERRED SECURITY OR ANY INTEREST THEREIN. ANY
PURCHASER OR HOLDER OF THE PREFERRED SECURITIES OR ANY INTEREST




- THEREIN WILL BE DEEMED TO HAVE REPRESENTED BY ITS PURCHASE AND
HOLDING THEREOF THAT IT IS NOT AN EMPLOYEE BENEFIT PLAN WITHIN THE
MEANING OF SECTION 3(3) OF ERISA, OR A PLAN TO WHICH SECTION 4875 OF THE
CODE IS APPLICABLE, A TRUSTEE OR OTHER PERSON ACTING ON BEHALF OF AN
EMPLOYEE BENEFIT PLAN OR PLAN, OR ANY OTHER PERSON OR ENTITY USING

THE ASSETS OF ANY EMPLOYEE BENEFIT PLAN OR PLAN TO FINANCE SUCH
PURCHASE.

THIS OBLIGATION IS NOT A DEPOSIT AND IS NOT INSURED BY THE UNITED

STATES OR. ANY AGENCY OR FUND OF THE UNITED STATES, INCLUDING THE
FEDERAL DEPOSIT INSURANCE CORPORATION (THE “FDIC™).

coPY




+ Ceriificate Number Aggregate Liquidation Amoun!
P o Preferred Securities
526,250,000

Certificate Evidencing Preferred Securities
of
IMPAC CAPITAL TRUST #3

Floating Rate Preferred Securities
(liguidation amount 51,008 per Preferred Security)

impac Capital Trust #3, a statutory wrust created under the laws of the State of Delaware (the
“Trusy"), hersby cenifies that HARE & Sor(the “Holder ) is the registered owner of Twenry
Six Thousand Two Hundred Fifty {26,250) Preferred Securities of the Trust representing an
nndivided preferred beneficial interest in the assets of the Trust and desi gnated the Impac Capital

Trust #3 Floatng Rate Preferred iy, fiquidation amount $1,000 per Preferred Security)
(the “Preferred Securities™). Sujs t of the Trust Agreement (as defined below), the
Preferred Sccwiﬁﬂmn:@ bouk.sa.ndnmdsoftheTmst,mpmmmhyaduJy
authorized attorney, upon er of this certificate duly endorsed and in proper form for

transfer a8 provided in Section 5.7 of the Trust Agreement (as defined below). The designations,
nghts, privileges, resirictions, preferences and other terms and provisions of the Prefemed
Securities are set forth in, and this certificate and the Preferred Securities represented hereby are
issued and shall in all respects be subject to the terms and provisions of, the Amendad and
Restated Trust Agreement of the Trust, dated as of May 20, 2005, as the same may be amendad
from time to time (the “Trust dgreement’), amony Tmpac Mortgage Holdings, Ipc., as
Depositor, JPMorgan Chase Bank, National Association, a5 Property Trustee, Chase Bank USA,
National Association, as Delaware Trustee, the Administrative Trustess named therein and the
Holders, from time to time, of Trust Securities. The Trust will fumish 2 copy of the Trust
Agreement to the Holder without charge upon writlen request to the Property Trustee at its
Corporate Trust Office,

Upon receipt of this cenificate, the Holder is bound by the Trust Agreement and is entitled 1o the
benefits thereunder,

Thus Preferred Secunnies Certificate shell be governed by and construed in acesrdance with the
laws of the State of Delawars,

All caprtalized terms used but not defined in this Preferred Securities Certificate are used with
the meanmngs spacified in the Trust Agreement, including the Schedules and Exhibits thereto.




IN WITNESS WHEREOF, onc of the Administrative Trusiess of the Trust has executed on behalf
of the Trust this certificate this 2° Ray of Mav, 2005, .

IMPAC CariTal TRUST#3

@m@ﬁ?——-

Name: Richard<.dahfser

Admimstratdve Trustee

coPY

Certificate cvidencing Preferred Secorities of
Impac Capital Trusi #3




This is one of the Preferred Secunties referred to in the within-mentioned Trust Agreament.

Dated: MARCH 19, 2007
THE
s OPHEW YORK TRUST Company, A,
o L
Autharizad

A =

f%ﬂm:: “Maria D, Calzado
Tle:  Viee Presideni

Certificate evideacing Preferred Securities of
Impac Capital Truse #3




[REVERSE OF SECURITY]

The Trust promises to pay Distributions from May 20, 2003, or from the most recent
Distribution Date to which Distnibutions have been paid or duly provided for, quarterly {subject
to deferral as set forth herem) in arrears on March 30, June 30, September 30 and December 30
of each year, commencing on June 30, 2005, at a fixed rate equal to 8.01% through the Interest
Payment Date in June 2010 and thersafier at a vanable rate equal to LIBOR plus 3.75% per
afiUm of the Liquidation Amount of the Preferred Securities represented by this Preferred
Secunties Certificate, together with any Additional Interest Amounts, in respect 1o such period.

Distributions on the Trust Securitizs shall be made by the Paying Agent from the
Payment Account and shall be payable on each Distribution Date only to the extent that the Trust
has funds then on hand and available in the Payment Account for the payment of such
Distributions.

[n the event (and to the extent) that the Depositor exercises jts ght under the Indenture
to defer the payment of interest an the Notes, Distributions on the Preferred Securities shall be
deferred.

Under the Indenture, so long as no Note Event of Default has occurred and s continuing,
the Depositor shall have the right, at any time after March 31, 2006 and from time to ime during
the term of the Notes, to defer the payment of interest on the Notes for a period of up to four (4)
consecutive quarterly interest payment pariods (sach syeh extended interest payment period, an
“Extension Period™}, during which Extsngjag interest shall be due and payable (except
any Additional Tax Sums that may &S ¥abld). No interest on the Notes shall be due
and payable during an Extension Pgdl ¥¥ept at the end therect, but each installment of
interest that would otherwise have been due and payabie during such Extension Period shall bear
Additional Interest (to the extent payment of such interest would be legally enforceable) at a
fixed rate equal to 8.01% per annum through the interest payment date in June 2010 and
thereafier af a variable rate equal to LIBOR plus 3.75% per annum compounded quartery, from
the dates on which amounts would have otherwise been due and payable until paid or until funds
for the payment thereof have been made available for payment. 1f Distributions are deferred, the
deferred Distributions (including Additional Interest Amounts) shall be paid on the date that the
related Extension Period terminates to Holders (as defined in the Trust Agreement] of the Trust
Securities as they appear on the books and records of the Trust on the record date imenediately
preceding such termination date,

Distributions on the Securities must be paid on the dates payable (after giving effect to
any Extension Periad) to the extent that the Trust has funds available for the payment of such
Distributions in the Payment Account of the Trust. The Trust's funds available for Distribution
to the Holders of the Preferred Secunities will be limited to payments received from the
Depositor.

During any such Extension Penod, the Depositor shall not ({) declare or pay any
dividends or distributions on, o redeem, purchase, acquire or make a hiquidation payment with
respect 1o, any of the Depositor's capital stock or (if ) make any psyment of principal of or any
interest or prermium, if any, on or repay, repurchase or redeem any debt secunties of the




. Depositor that rank pari passu in all respects with or junior in interest to the Notes (other than (1)
repurchases, redemptions or other acquisitions of shares of capital stock of the Depasitor in :
connection with (1) any employment contract, benefit plan or other similar arrangement with or
for the benefit of any one or more employees, officers, directors or consultants, (2) 2 dividend
reinvestment or stockholder stock purchase plan or (3) the issuance of capital stock of the
Deposttor (or securities convertible into or exercisable for such capital stock) as consideration in
an acquisition transaction entered into prior to the applicable Extension Period, (b} as a result of
an exchange or conversion of any class or series of the Depositor's capital stock (or any capital
stock of a Subsidiary (as defined in the Indenture) of the Depasitor) for any class or series of the
Depositor's capital stock or of any class or series of the Depositor’s indebtedness for any class or
series of the Depositor's capital stock, (¢) the purchase of fractional interests in shares of the
Depositor’s capital siock pursuant to the conversion or exchange provisions of such capital stock
or the secunity being converted or exchanged, (d) any declaration of 2 dividend in connection
with any Rights Plan (as defined in the Indenture), the issuance of rights, stock or other property
under any Rights Plan, or the redemption or repurchase of rights pursuant thereto or | &) any
dividend in the form of stock, warrants, options or other rights where the dividend stock or the
stock issunble upon exercise of such warrants, options or other rights is the same stock as that on
which the dividend is being paid or ranks pari passu with ot junior to such stock).

On each Note Redemption Date, on the stated matunity (or any date of principal
repayment upon early maturity) of the Notes and on each ofher date on (or in respect of) which
any principal on the Notes is repard, the Trust will be required to redeem a Like Amount of Trust
Securities at the Redemption Price. Under the Notes may be redesmed by the
Depositor on sny Interest Pavment D@%si 's option, on or after Jupe 30, 2010 in
whol# or in part from time to time at ote Redemption Price of the principal
amount thereof or the redecmed portion thereof, as applicable, wgether, in the case of any such
redemption, with accrued interest, including any Additional Interest, to but excluding the date
fixed for redemption; provided, that the Depositor shall have received the prior approval of any
Applicable Insurance Regulatory Authority then required. The Notes may also be redeemed by
the Depositor, at its option, at any time, m whole but not in part, upon the sccurrence of an
Investment Company Event or a Tax Event at the Speciat Note Redemption Price; provided, that
the Depositor shall have received the prior approval of any Applicable Insurance Regulatory
Authority then required; and provided, further, that such Investment Company Event or 2 Tax
Event is continuing on the Redemption Date,

The Trust Securinss redeemed on sach Redemption Date shall be redsemad at the
Redemption Price with the proceeds from the contemporaneous redemption or payment at
manunty of Notes. Redemptions of the Trust Securities (or portion thereaf) shall be made and the
Redemption Price shall be payable on each Redemption Date only to the extent that the Trust has

funds then on hand and available in the Payment Account for the pavment of such Redemption
Price,

Payments of Distributions (including any Additional Interest Amounts), the Redemption
Price, Liquidation Amount or any other amounts in respect of the Preferred Securities shall be
made by wire transfer at such place and to such account at a banking institution in the United
States as may be designated in writing at least ten ( 10) Business Days prior to the dare for
payment by the Persan entitled thereto unless proper wriften transfer instructions have not been




. receiyed by the relevant record date, in which case such payments shall be made by check mailed
to the address of such Person as such address shall appear in the Secunity Register. If any

Preferred Securities are held by a Depositary, such Distributions shall be made to the Depositary
in immediately available funds,

The indebtedness evidenced by the Notes is, to the sxtent provided 1n the Indenture,
subordinate and junior in right of payment to the prior payment in full of all Senior Debt {as
defined in the Indenture), and this Security is issued subject to the provisions of the Ind=nture
with respect thereto,




ASSIGNMENT

FOR VALUE RECEIVED, the undersignad assigns and transfers this Preferred Securities Certificats
Lo

{Insert assignee’s social secunty or tax identification number)

{Insert address and zip code of assignee)
and irrevocably appoints G OPY i

agent to transfer this Preferred Secunities Certificate on the books of the Trust The agent may
-substituie another to act for him or her. -

Dete

Signature:

{Sign exactly ns your name appears oo lhe other side of Uus Prefemed Securitics Certificats)

The signature(s} should be guaranteed by an eligible guarantor institution (banks, stockbrokers,
savings and loan associatons and credit unions with membership in an approved signature
guarantes medallion program), pursuant to §.E.C. Rule 1 74d-15.




IRREVOCABLE STOCK/BOND POWER o

Fire VL LE RECEIVED, the undersignesd does | 2o hereby sell assign and Tansfer w

o FE o SOCLAL SLCURITY OR TANFAYER IDENTIRCATION ]
i
shares of the stock of o
if wack
cmmpien represented by Certtficate (5) Nois) mclusiva
1hiz
portton standing in the name of the undersigned on the books of suid Company
Emlh of .
If Bendy
camplere in the principal ameunt of & Moots) inelusive
this
poriion standing in the name of the undersigned on the hooks of said Company

Ihe undersigned does (do}) hereby irevacably constitute and appoint o

__ attomey to transter the said stock or bondi ), as the case may be. on the

hooks of said Company, with full pawer of substitution in the premises.

Dated:

PARYIR T NT BEADVC aRERERLLY

The  sgnadmietfs) o s Piveedr  mnd
v rnapnnd wrlh fhe et a5 wfdien upan HARE & 0
the dger of fhe srost cerrificareisi o koadyo, R SRS 5 e e . isks Ve P P T, PP

B WEE AN LAY Beormoevery oparrerobae s bl
Heratien ar chlargement 30 3 change
whatevar and  mudt Be pusrantecd byoa
commersaal anb of & 1R compans hevipg
e prandipat AMde o corregendent o il
farr of Teew ok or W4 frm hiziing
Nemberafip it (he hew Sork ar Slaidwess
Siech Fuokarpe.




EXHIBIT A-2

Copy of Trust #1 Preferred Securities
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12T § A




PREFERRED SECURITIES CERTIFICATE

THE PREFERRED SECURITIES REPRESENTED BY THIS CERTIFICATE WERE
ORIGINALLY ISSUED IN A TRANSACTION EXEMPT FROM REGISTRATION UNDER
THE SECURITIES ACT OF 1933, AS AMENDED {THE “SECURITIES ACT™), AND SUCH
PREFERRED SECURITIES OR ANY INTEREST THEREIN MAY NOT BE QOFFERED,
SOLD OR OTHERWISE TRANSFERRED IN THE ABSENCE OF SUUH REGISTRATION
OR AN APPLICABLE EXEMPTION THEREFROM. EACH PURCHASER OF ANY
PREFERRED SECURITIES 15 HEREBY WNOTIFIED THAT THE SELLER OF THE
PREFERRED SECURITIES MAY BE RELYING ON THE EXEMPTION FROM THE
PROVISIONS OF SECTION § OF THE SECURITIES ACT PROVIDED BY RULE 1444
UNDER THE 5ECURITIES ACT.

THE HOLDER OF THE PREFERRED SECURITIES REPRLSENTED BY THIS
CERTIFICATE AGREES FOR THE BEMEFIT OF THE TRUST AND TILE DEPOSITOR
THAT (A) SUCH PREFERRED SECURITIES MAY BE OFFERED, RESOLD OR
UTHERWISE TRANSFERRED ONLY (I} TO THE TRUST, OR (1I) TO A PERSON WHOM
THE SELLER REASONABLY BELIEVES IS A "QUALIFIED PURCHASER" (AS DEFINED
N SECTION 2laksl) OF THE INVESTMENT COMPANY ACT OF 1940, A5 AMENDED),

AND (B} THE HOLDER W M lﬁ# FURUHASER OF ANY PREFERRED
SECURITIES FROM IT OF !é }Wé# %TIGNS REFERRED TOV N (A) ABOVE
THE PREFERRED SECURITIES WILL BE ISSUED ANIY MAY BE TRANSFERRED ONLY
(M BLOCKS HAVING AN AGUGREGATE LIQUIDATION AMOUNT OF NOT LESS THAN
$1006,000. TO THE FULLEST EXTENT PERMITTED BY LAW, ANY ATTEMPTED
TRANSFER OF PREFERRED SECURITIES, OR ANY INTEREST THEREIN, IN A BLOCK
HAVING AN AGGREGATE LIQUIDATION AMOUNT OF LESS THAN S1400.000 AND
MULTIPLES OF $1,000 [N EXCESS THEREOF SHALL BE DEEMED TO BE VOID AND
OF NO LEGAL EFFECT WHATSQEVYER. TO THE FULLEST EXTENT PERMITTED BY
LAW, ANY SUCH PURPDRTED TRANSFEREE SHALL BE DEEMED MOT TO BE THE
HOLDER OF SUCH PREFERRED SECURITIES FOR ANY PURPOSE, INCLUDING, BUT
NOT LIMITED TO, THE RECEPT OF PRINCIPAL OF OR INTEREST ON SUCH
PREFERRED SECURITIES, OR ANY INTEREST THEREIN, AND SUCH PURPORTED
TEANSFEREE SHALL BE DEEMED T0O HAVE NO INTEREST WHATSOEVER [N SUCH
PREFERRED SECURITIES.

THE HOLDER OF THIS SECURITY, OR ANY [INTEREST THEREIN, BY [18
ACCEPTANCE HEREOF OR THEREOF ALSO AGREES, REPRESENTE AND
WARRANTS THAT [T 158 NOT AN EMPLOYEE BENEFIT, INDIVIDUAL RETIREMENT
ACCOUNT OR OTHER PLAN OR ARRANGEMENT SUBJECT TO TITLE I OF THE
EMPLOYEE RETIREMENT DNCOME SECURITY ACT OF 1974, A5 AMENDED
("ERISA™), OR SECTION 4975 OF THE DNTERNAL REVENUE CODE OF 1986, AS
AMENDED (THE “CODE™ (EACH A "PLAN"), OR AN ENTITY WHOSE I'NDERLY™NG
ASSETS [INCLUDIE “PLAN ASSETS™ BY REASON OF ANY PLAN'S INVESTMENT ™M
THE ENTITY, AND NG PERSON INVESTING “PLAN ASSETS" OF ANY PLAN MAY
ACOQUIRE OR HOLD THIS PREFERRED SECURITY OR ANY INTEREST THEREIN. aANY
PURCHASER OR HOLDER OF THE PREFERRED SECURITIES OR ANY INTEREST

LRI T ERAT




THEREIN WILL BE DEEMED TO HAVE REPRESENTED BY ITS PURCHASE AND
HOLDIMNG THEREQF THAT IT 18 NOT AN EMPLOYEE BENEFIT PLAN WITHIN THE -
MEANING OF SECTION 1(3) OF ERISA, OR A PLAN TO WHICH SECTION 4975 OF THE
CODE 15 APPLICABLE. A TRUSTEE OR OTHER PERSON ACTING ON BEHALF OF AN
EMPLOYEE BENEFIT PLAN OR PLAN, OR ANY OTHER PERSON OR ENTITY USING
THE ASSETS OF ANY EMPLOYEE BENEFIT PLAN OR PLAN TO FINAMNCE SUCH
FLURCHASE.

COPY

Figh LMLT i WARS T




Certificate Number Aggregate Liguidalion Amount
P-4 Preferred Securities
F15,000,000

CUSIP NO.

Certificate Evidencing Preferred Securities
of
IMPAC Capirar TRUST #1

Floating Rate Preferred Securifies
{liguidation amount 51,000 per Preferred Security)

Impac Capital Trust #1, a statutory trust cregied under the laws of the State of Delaware (the
“Trusi), hereby certifies thal AR :c@ 15 the regstered owner of Twenty
Five Thousand {25,000) Preferred i E‘Mcprmntmg an undivided preferred
beneficial interest in the assets of the Trust and designated the Impac Capital Trust #! Floating
Rate Preferred Securities, (liguidation amoant §1.000 per Preferred Securily) (the “Preferved
Securities”), Subject to the terms of the Trust Agreement (as defined below), the Preferred
Securities are transferable on the books and records of the Trust, in person or by a duly
authorized attomey, apon surrender of this certificate duly endorsed and in proper form for
transfer as provided in Section 5.7 of the Trust Agreement {as defined below). The designations,
rights, privileges, restnetions, preferences and other terms and proviswons of the Prefered
Securities are sct forth in, and this centificate and the Preferred Securities represented hereby are
issu=d and shall imoall respects be subyect 10 the terms and provisions of, the Second Amended
and Restatsd Trust Agreement of the Trast, dated as of September 16, 2005, as the same may he
amended From time 1o time {the “Trust dgreement ), among Inpac Mortgage Holdings, Inc, as
Depositor, JPMorgan Chase Bank, National Association, as Property Trustee, Chase Bank USA,
Mational Assoctation, a5 Delaware Trustze, the Admimstrative Trusteess named therein and the
Hoiders, from timé 1o time, of the Trust Sccurities. The Truse will furmish & copy of the Trust
Agreement o the Holder without charge wpon writien request to the Property Trustee al 5
Corporate Trust Oihice,

tpon receipt of this certilicate, he Holder 1s bound by the Trust Agreement and 15 entitled o the
banefite theraunder

This Preferred Securities Cerificale shall be govemed by and construed in accordance with the
laws of the State of Delaware,

SR ST




All capitalized lerms used bal not defined in this Prefermed Secunities Centificate are used with
the meanings specified in the Trust Agreement, including the Schedules and Exhibis thereto.

COPY

Gt T T




[N WITNESS WHEREOF, one of the Administrative Trustees of the Trust has executed on
behalf of the Trust this certificaie {his.{ﬂay o&}ﬁe&g 2005,

IMPAC CAPTAL TRU 1
le':'_;"i : | - T
Name: Ridnrd':rl..lhcﬁ_-}

Administrative Trustee

COPY

Cemificate evidencing Preferred Secunities of

ORI
impac Capital Trust #1




This is one of the Preferred Securities referred to in the within-mentioned Trust Agreement,

Duedle, - %005

IPMORGAN CHASE Ban, NATIONAL
ASIOUIATION, not m sts individual capacity,
but solely Mf;ﬂpﬂw Trustes

THE AANK OF T

bt #

H"
I'i;a.mf:"
{ Title:

COPY

Certiffcate evidencing Preferred Secarities of
Impac Capiial Trost £




IREVERSE OF SECURITY]|

The Trust promises 1o pay Distributions from April 1, 2003, or from the mest recent dale
onand 1o which Distnbuticns have been paid or duly provided for, quarierly (subject to defegrral
as set forth hercind o arrears on January 10, Apnl 30, July 30 and Ocioher 30 of cach year, ot a
fixed rate equal 10 8.01% per annum through the Distribution Date on April 30, 2010 and
thereafler at a vanable rate cqual to LIBOR plus 3.75% per annum of the Liguidation Amount of
the Preferred Securities represented by this Preferred Secunties Certificate, together with any
Additional Inierest Amounts, in respect o such penod,

Dustributions on the Trast Securities shall be made by the Paying Agent from the
Pzyment Account and shall be payable on each Distnbution Date only 10 the extent that the Trust
has funds then on hand and available in the Payment Account for the payment of such
Distributions.

In the event (and to the cxlont) that the Depasitor sxercises its right under the Indenture
to defer the payment of interest on the Notes, Distributions on the Preferred Securities shall be
delermed.

Urider the Intenture, so long as no Mote Event of Drefault has occurred amd 15 comtinuing,
the Depositor shall have the right, at any Gme after April 30, 2006 and from Lime lo time during
the term of the Noles, to defer mm the Motes fora period of up to four (4)
consevulive quarierly Interest ['a {zachBuch extcnded Interest Payment Penod, an
“Extension Period™), during which Extension Period no interest shall be due and payable (zxcept
any Additional Tax Sums that may be due and payable), No interest on the Notes shall be due
and payahle dunimg an Exiension Period, except at the end thereof, but each installment of
interest that wonld otherwise have been due and payable duning such Extension Period shall bear
Additional Interest (1o the extent payiment of such interest would be legally enforceable) ata
fined rawe equal to 8.01% per annum through the Interest Paymnent Date in Apnil 2010 and
therealter at a variable rate equal to LIBOR plus 3.75% per annum compounded quarterly, from
the dates on which amounts would have otheraise heen dus and payable until paid or unti] funds
for the payment thereof have been made available for peyment. If Distributions are deferred, the
deterred Distribubions {including Addinonal Interest Amounts) shall be paid on the dafe that the
relaied Extension Peniod terminates to Holders (as defined in the Trust Agreement} of the Trust
Securities as they appear on the books and records of the Trust on the record date immediately
preceding such termination date,

Distributions on the Securities must he paid on the dates payable (after giving effect to
any Extension Peried) 1 the extznt that the Trust has fmds avarfable for the payment of such
Distnbutions in the Pavment Account of the Trust, The Trust’s funds available for Distribution
o the Holders of the Preferred Secuntiss will be limited to payments received from the
Depositor,

During any such Fxtensian Perod, the Depositor shali not (1) declare or pay any
dividends or distnbutions on, or redesm, purchase, acquire or make a iguidanon peyment with
respect 0, any of the Depositer's capital stock or (i) make any payment of poncipal of or any
inte-es’ or premiurm, i¥any, on or repay, repwchase or redeem any debt secuntries af the
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Deposivor that rank pari passu in oll respects with or junior inontorest 10 the Nates {other 1o {a)
repurchases, redemptions or other acgwisitions of shares of capital stock of the Depositar in
connection with (1) any employment contract, benefil plan or odher similar arrangement with or
for the benefit of any one or more ainployees, oificers, directors or consubtants, (23a dividend
reinvestment ot stockholder stock purchase plan ar (3) the issuance of capital stock ol the
Drepositor (or secunties convertible inlo or exercisuble for such capital stock) as eonsderation m
an acguisition transaction entered ime prior 1o the applicable Extension Period, (b} as a result of
un cxchanue or conversion of any class or geries of the Depasitor's capital stock for any capital
stock of a Subsidiary (as defined in the Indenture} of the Depasitor) for any class or zenes of the
Depusitor’s capital stock of of any class or senes of the Deposiior's indebledness for any class or
series of the Depositor’s capital stock, (¢} the purchase of fractional interests in shares of the
Diepositor’s capital stock pursuant 1o the conversion or exchange provisions of such capital stock
or the security being convened or exchanged, (d) any declaration of a dividend in connection
with any Rights Plan {as defined in the Indenmure}, the issuance of rights, stock ar olher propenty
under any Rights Plan, or the redemption ur repurchase ofzights pursuant thereio or () any
dividend in the form of stock, warrants, options or uther rights where the dividend stock or the
stock issuzble upon exercise of such warrants, options or other rights is the same stock as that on
which the dividend is being paid or ranks pari pocsy with or juiior o such stock)

On each Note Redemption Jare, on the stated maturity (or any datc of principal
repayment upon early matuniy) of the MNotes and on =ach other date on {or in respect of) which
any principal on the Notes s repaid, the T redeemn & Like Amcunt of Trust
Securities at the Redemption Price. Und ph?m may be redeemed by the
Depositor on any Interest Payment Date, 3t the Deposior’s oftion, on or afler Apal 30, 210un
whole or in part from time to lime at the Optional Note Redemption Foce of the principal
amount thereof or the redeemed portion thereof, as applicable, logether, in the case of any such
redemption, with accrued intersst, including any Additional Interest, 1o but excluding the date
fixed for redemption; provided, that the Depositor shall have received the prior approval of any
Applicable Insurance Regulatory Autherity then required. The Notes muy also be redecmed by
the Depositor, at its option, at any lime, in whole but not in part, upon the cccurrence of an
[nvesiment Company Event or a Tax Event at the Special Note Redemption Price; providerd, that
the Depositor shall have received tie prior approval of any Applicable Insurance Regulawory
Authority then required; and prowided, further, that such Invesiment Company Eventor a Tax
Event is continuing on the Redemption Date.

The Trust Securities redeemed oneach Redemption Date shall be redecimed at the
Redemprion Price with the procseds from the contemporancous redemphion or paymenl of
maturity of Motes. Redemptions of the Trust Securities {or portion thereof} shall be made and the
Bedemption Price shall be payable on each Redemption Date only 10 the extent that the Trust has
fends (hen on hard and available ta the Payment Account for the payment of such Redempiion
Price.

Pavinents ol Distrbutions (inciuding any Additional Inerest Amonnts), the Redemptivn
Prce, Ligudation Amost or any other amounis in respect of the Prefermed Secunties shuil be
made by wire transfer al such place and to such account at & hanking institution in the |inited
States as may be desigmaled in witing at leas) ten (10) Business Days prior to the date for
payment by the Person entitled thereto unless proper wntten transler instructions have not been
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received by the relevant record date, in which case such payments shall be mmade by check mailed
1 the address of such Person as such address shall appear in the Security Register, 1 any

Prelerred Securnities are held by g Depositary, such Distnbutions shall be made 10 the Depositary
in iramediately avalable funds,

The indebledness evidenced by the Notes is, Lo the extent provided in the Inden.re,
subordinale and junior in night of payment 1o the prorpayment in full of all Senior Debl (ag

defined in the Indentare), and this Security &5 issued subject to the provisions el the Indenture
with respect thereta,

Copy
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ASSIGNMENT

For VaLue RECEIVED, the undersigned asstgns and transiers this Preferred Seceritics Certificate
tor

Ulnser assignes’s socizl security or tax identficalion number)

[ Insert address and aap code of assipnee)
and irmevocably appoints

agent to transler s Prefemred SecuriQ‘:QR:¥hmks of the Trust. The agent may

substite another 1o szt for him or her.

Date:

Signalure:!

i Sign oxeztly wy your naume appears on e oo side of tns Mreferred Secuniizs Catsficale)

The signature(s) should be guaranteed by an eligible guarantor institution {banks, stockbrokers,
savings and loan associations and credit unions with memberehip in an approved signalure
guaranice medallion program), pursuant 1o 5.8.C. Rule 17A4-15,
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The undersigned does (do) hereby irrevocably constinne and appoint

L ITRREVOCABLE STOCK/BOND POWER — :
Forvalve REceven, the undersigned does ido) herebny sell 4s3izn and transfer to
T o o C T [ SOUIAL SECURITY OR TAXEAVER WENTIFICATION
| ]
shares of the stock of L g
If stock
complete represented by Certiticate (51 Nois) nclusive
ihis R
porticn standing in the name of the undersigned on the books of sard Company
- £ S 2
{f Bonds LP O Y
vomplove inthe principal amount of % M s inchusive
fhis
portion standing 1o the name of the undersi gmed on the books of said Comparty

books of said Company, with full power of substitution ir: the premises.

Dated:

IVPOHS ST BEADT AREFLL| Y

Fleg  sgmatrrmsd o this Power  masd
vorreyand woch e samreis; 45 aritien U
Iie Tace 0F AW soack Certileatfne, or hondis),
by PR rTIRE MAY Peroanoswpi particilar mepihipd
adarahan Ar u.l-.rg.-llm-q aF 1R fh‘n#
aharecer end masi B gumrsaiced L
cnmmersigt bl af & drose A Eany Aeving
e pamcipst affice or correspondent n rhr
el ™em York ar oA frm Baving
memberan goan e Sewo bark ur Modwest
stack Farkange

__ attorney to transfer the said stock or bond(s), as the case may ke, on the
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Copy of Note |
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THE SECURITIES REPRESENTED BY THIS CERTIFICATE WERE QRIGINALLY
[SSUED IN A TRANSACTION EXEMPT FROM REGISTRATION LNDER THE
SECLURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT™), AND
SUCH SECURITIES, AND ANY INTEREST NIEREIN, MAY NOT BE OFFERED,
S0LD OR OTHERWISE TRANSFERRED IN THE ARSENCE OF SUCH
REGISTRATION OR AN APPLICABLE EXEMPIION THEREFROM, FACH

OF THE SECURITIES MAY BE RELYING ON [HE EXEMPTION FROM THE
PROVISIONS OF SECTION 5 OF THE SECURITIES ACT PROVIDED BY RULE
1444 UINDER THE SECURITIES ACT.

THE HOLDER OF THE SECURITIES REPRESENTED BY THIS CERTIFICATE
AGREES FOR THE BENEFIT OF THE COMPANY THAT (A) SUCH SECURITIES
MAY BE OFFERED, RESOLD OR OIHERWISE TRANSFERRED ONLY () T0
IHE COMPANY OR (II) TO A PERSON WIIOM THE SELLER REASONABLY
BELIEVES IS A “QUALIFIED PURCHASER™ (AS DEFINED IN SECTION 2(a)(51)
OF THE IMVESTMENT COMPANY ACT OF 1940, AS AMENDED), AND (B) THE
HOLDER WILL NOTIFY ANY PLLE | : ANY SECURITIES FROM IT QF
THE RESALE RES]‘R]CTIUéW]’L {3) ABOVE,

THE SECURITIES WILL BE ISSUED AND MAY BE TRANSFERRED ONLY IN
BLOCKS HAVING AN AGGREGATE PRINCIPAL AMOGUNT OF MOT LESS THAN
$100.000. TO THE FULLEST EXTENT PERMITTED BY AW, ANY ATTEMPTED
TRANSFER OF SECURITIES, OR ANY INTEREST THEREIN, IN A BLOCK
HAVING AN AGUREGA [E PRINCIPAL AMOUNT OF LESS THAN $100,000 AND
MULTIPLES OF 31,000 [N EXCESS THEREOF SHALL BE DEEMED TO BE VOID
AND OF NO LEGAL EFFECT WHATSOEVER. T0O THE FULLFST EXTENT
PERMITTED BY LAW, ANY SUCH PURPORTED TRANSFEREE SHALL BE
DEEMED NOT TO BE THE HOLDER OF SUCH SECURITIES FOR ANY PURPOSE,
INCLLDING. BUT NOT LIMITED TO, THE RECEIPT OF PRINCIPAL OF OR
INTEREST ON SUCH SECURITIES, OR ANY INTEREST THEREIN, AND SUCH
PURPORTED TRANSFEREE SHALL BE DEEMED TO HAVE NO INTERFEST
WHATSOEVER IN SUCH SECURITIES,

FHE HOLDER OF THIS SLCURITY. OR ANY INIEREST THEREIN, BY 1718
ACCEPTANCE HEREOF OR THEREOF ALSO AGREES, REPRESENTS AND
WARRANTS THAT IT IS NOT AN EMPLOYEE BENEFIT, INDIVIDUAL
RETIREMENT ACCOUNT R OTHER PLAN OR ARRANGEMENT SUBIFCT T
TITLE | OF THE EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 1974,
AS AMENDED ("ERISA™), OR SECTION 49735 OF THE INTERNAL REVENUE
CODE OF 1986, AS AMENDED (THE ~“CODE") (FACH A "TFLAN". OR AN
ENTITY WHOSE UNDERLYING ASSETS INCLUDE “PLAN ASSETST Ay
REASOGN OF ANY PLAN'S INVESTMENT IN THE ENTITY, AND NO PERSON
INVESTING “PLAN ASSETS” OF ANY PLAN MAY ACOUIRE OR HOLD TTHS
SECURITY OR ANY INTEREST THEREDS. ANY PURCHASER OR HOLDER OF

Imipae tndemuore 1 [P L




THE SECURITIES OR ANY INTEREST THEREIN WILL BE DEEMED TO HAVE
REPRESENTED BY ITS PURCHASE AND HOLDING THEREOF THAT IT 1S NOT
AN EMPLOYEE BFENEFIT PLAN WITHIN THE MEANING OF SECTION 33) OF
LRISA, OR A PLAN TO WHICH SECTION 4975 OF THE CODE IS APPLICABLE, A
TRUSTEE OR OTHER PERSON ACTING ON BEHALF OF AN EMPLOYFEE
BENEFIT PLAN OR PLAN, OR ANY OTHER PERSON OR ENTITY USING 1HE
ASSETS OF ANY EMPLOYLE BENEFIT PLAN OR PLAN TO FINANCE SLOH
PURCHASE"

COPY
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IMPAC MORTGAGE HOLDINGS, INC.,

Junior Subordinated Note due 2034

Mo, |
330,244,000

Impac Morigage lHoldings, Inc.. a corporation organized and existing under the laws of
Maryland (hereinafter called the “Company,” which term includes any successor Person under
the Indenture hereinafier referred o), for value received, hereby promises 1o pay o Hare & Co.
or regisiered assigns, the principal sum of Thirty Million Two Hundred Forty-Four Thousand
Dollars (330,244,000 on March 30, 2034, The Company further promises to pay interest on said
principal sum from May 8, 2009, quarterly in arrears on July 30, October 30, January 30 and
Apnl 30 of each year, commencing July 3 r il any such day is not a Business Day, on
the noxt suecceding Business ?ﬁﬂshall acerue in reapect of the simounts whose
payment is so delaved lor the & d after such Interest Payment Date until such nex:
succeeding Business Duay), except that, if such Business Day falls in the next suceeeding
calendar year, such payment shall be made on the immediately preceding Business Day, in cach
case, with the same force and ¢iTect as if made on the Interest Payment Date. at a fixed rate eyual
to the applicable Fixed Rote per annum in effect through the Interest Period ending an March 29,
2018 tthe “Fixed Raie Peripd™) and thereafier at a variable rate oqual 1o the Floating Rate, until
the principal hereof is paid or duly provided for or made available for payment, provided
Surther, that any overdue principal, premium. if any, and any overdue instaliment ol interest shall
hear Additional Interest at a fixed rate equal 1 the applicable Fixed Rate during the Fixed Rate
Period and thereafler at the applicable Floating Rate (10 twe extend that the paymenl of such
interest shall be legally enforceable), compounded quanedy, from the dates such amounts are
due until they are paid or made available for payment, and such interest shall be payable un
demand.

During the Fixed Rate Period, the amaount of interest shall be computed on the basis ol a
360-day vear of twelve 30-day months and the amount payable for any partial period shall he
contputed on the basis of the number of days clapsed in a 360-day vear of Lvelve I-day monthy
pon expiration of the Fixed Rate Period, the amount of interest payable for anv Interest Period
will be computed on the hasis of a 360 day year and the sciual number of days clapsed in the
relevant Interest Period. The interest so payuble, and puncrualiy paid or duly provided for, on
any Interest Payment Date shall, as provided in the Indenture, be paid to the Person in whose
niame this Security (or one ur more Predecessor Securtiies) is registered ot the close of husiness
on the Regular Record Date for such interest installment, Any such inferest net so punctuaily
paid or duly provided for shall forthwith cense o be pavable to the Tolder on <uch Regular
Mecord [ate and may eiher be pad t the Person in whose name this Securtty (or one or mare
Predecessor Securities) is registered at the close of busiess on o Special Record Date fur the
payment of such Defaulted Tnierest o be fived by the Irustee, notice whercof shall be piven to




Holders of Securities not less than ten (10) days privr lo such Special Record Date, or be paid at
uuy time in any other lawful manner not inconsistent with the requirements of any securities
cxchange on which the Securities may be listed, and upon such notice as may be required by
such exchange. oll as more Fully provided in the Indenture.

Payment of principal of, premium, iT any, and interest on this Security shall he made in
such coin or curreney of the United States of America as ot the time of payment is legal tender
for payment of public and privaie debts. Payments of principal, premicm, if any, and interest
due ai the Mawnty of this Sccurity shall be made at the Place of Payment upen surrender of such
Securities ta the Paying Agent, and puyments of interest shall be made, subject to such surrender
where applicable, by wire transfer at such place and W such gecount at 4 banking institution in
the United States as may be designated in writing to the Paying Agent al least ten (10) Business
Days prior o the date for payment by the Person entitled thereto unless praper written transfer
instruciions have not been received by the relevant record date, in which case such payments

shall be made by check mailed o the ad woifh Pervon as such addeess shall appear in the
Socurily Register, 0

The indebtedness evidenced by this Sceurity is, to the extent provided in the Indenture,
subordinaie and junior in right of payment to the prior payment in full of all Senior Debt, and
this Security is issued subject ro the provisions of the Indenture with respect thereto.  Lach
Holder of this Security, by accepling the same, (u) agrees 1o und shull be bound by such
provisions, (b) autharizes and directs the Trustee on his ar her behalf to take such actions as may
be necessary or appropriate to effectuate the subordination so provided and (¢} appoints the
Trustee his or ber attomey-in-fact for any and all such purpeses. Each Holder hereof, by his or
her acceptance hereof, waives all notice of the acceptance of the subordination prOVisIOns
contained herein and in the Indenture by each holder of Senior Debt, whether now outstanding or
herealler incurred, and waives reliance by each such holder upon said provisions

Unless the certificate of authentication hereon has been exceuted by the Trustee by
mianual signature, this Security shall not be entitled 10 uny henefit under the Indenture or be valid
ot obligatory for uny purpose.

|[FORM OF REVERSE OF SECURITY)

This Seccurity is one of 3 duly authorzed issuc of securitics of the Company (ihe
“Securities”) issued under the Jumor Subordinated Indenture, dated as of May 8, 2009 ((he
“Indemiurs™), between the Company and The Bank of New York Mellon Trust Cumpiany.
Nativnal Association, 4 nutional banking ussociation, as Trustee (in such capacity, the “Trsree.”
which term includes any successor trustee under the Indenture), Lo which Indenture and all
indentures supplemental thereto reference is hereby made for a statement of the respective rights,
limitations of rights, dunes and immumities thereunder of the Company. the Trustee, the holders
of Senior Pebt und the Holders of the Securities and of the terms upon which the Securitics are,
and wre to be, aothenticated and delivered.

Al lerms used in this Security that ane delined i the Indenture shatl have the mMeanings
mssigned 10 them in the Indenture.




The Company may, on any Inierest Payment Date, at its eption, upen not lesy than hiny
{30Y days’ nor more than sicey (60 days’ written notice o the Holders of the Securities (unless a
shorter notice peried shall be satistactory to the Trustee) on or after March 30, 2010 and subject
o the terms and conditions of Article X1 of the Indenture, redeem this Sceurity in whele at any
lirme or in part from fime fo time ot a Redemption Price cqual to one hundred percent { 100%) of
ihe principal amount hereof, together, in the case of any such redemption, with acerued interest,
including any Additional Interest, through but excluding the date fixed as Lhe Redemption Date.

In additron, upon the oceurrence and Jduring the continuation of a Special Hvent, the
Company may, at its option, upon nil less than thiny (30) davs™ nor more than sixly (60) days’
writlen notice 1o the Haolders of the Securities (uniess 3 shorer netive period shall be satisfactory
1 the Trustee), redeem this Secunity, in whole but not i part, subject 1o the lerms and conditions
ol Aricle X1 of the Indenture at a Redemption Mrice cqual to one hundred seven and one half
percent (107 5%) of the principal amount hereof, wgether, in the case of any such redemption,
with acerued interest, including any Additional Interest, through but exclding the date fixed as
the Redemption Date,

the unredeemed portion htreof the name of the Holder hereof upon the
canwellation hereof, [ less lhun o5 are to he redeemed, the particular Securities o
be redeemed shall be selected not more Lhan sixty (60} days prior to the Redemption Date by the
Trusiee from the Cutstanding Securities not previously calfed for redemption. by such method as
the Trustee shall deem fir and appropriate and which may provide for the selection for
redemption of s portion of the prircipal amount of any Securiiy,

In the event of redemption DF this EF part anly, a new Securily or Securities for
i

The Indenture permits, with certain exceplions as therein provided, the Company and the
Trustee al any lime to enter into 8 supplemental indenture or indentures for the purpesc of
moedilying in any manner the rights and obligations of the Company and of the Holders of the
Securities, with the consent of the Holders of not less than a majority in aggregate principal
amount of the Outstanding Securities. The Indenture also contains provisions permitting Holders
of specitied percentages in principal amount of the Secunties, on behall of the Holders of all
Securities, to waive compliance by the Company with centain provisions of the Indenture and
vertain past defaults under the Indenture and their consequences. Any such consenl or waiver by
the Holdzr of this Sccurity shall be conclusive and binding upon such Holder and upon all future
Holders of this Security and of any Security issued upon the registration of transfer hereof or in
exchange herelor or i live hereoll whether or nol ne@ton of such consent or waiver is made

upon this Security.

No reterence herein o (he Indenture and no provision of this Sceunty or of the Indenure
shatl alter or impair the obligation of the Company, which 1s absolute and wnconditional, 1o pay
the principal of and any premiom. if any, and interest, including any Additional Interest (1o the
exdent legally enforceabled, on this Sceuwrity at the times, place and rare, and notke con or
currency. heroin preseribed.

As provided i the Indeptire and subject 1o cemain limitations therein set lorth, the
transfor ol this Securily s resieicted 0 transfers w "Qualified Purchasers™ {(as such ferm s
Jdefinzd tn the invesiment Compony Act of 1944, as amended ), and 15 registreble in the Securities




Register, upon surrender of this Security for registration of transter at the office or agency of the
Company maintained for such purpose, duly endorsed by, or accompanied by a written
instrument of transier in form satisfactory to the Company and the Securitics Registear and duly
exccuted by, the Lolder hereof or such lolder's anorney duly autherized in writing, and
theteupon one or more new Sccurtics, of like tenor, of authorized deromingtions and for the
same aggregute principal aroent will be issued w the designated ransferes or transiorecs,

The Securities are issuable only in registered form withowt coupons in minimum
denominations of §100.000 and any integral multiple of $1.000 in excess thereof. As provided in
the Indenture and subject 1o certain limitations therein set forth, Securities are exchangeable for a
like agpregate principal amount of Securiies and of like tenur of o different authorized
denomination, as requested by the Holder surrendering the same

No service charge shall be made for any such registration of trunsfer or exchange, but the
Company may require payment of a sum sufficient o cover any tax or other governmental
charge payvahle in conncction therewith,

The Company, the Trus 'mec Company or the Trustee may treat the
Person in whose name this Sec & tcd asBhe owner hercol for all purposes. whether or

not this Sccurity be overdue, and neither the Company, the Trustee nor any such apent shatl be
atfected by notice 1o the contrary

The Company and, by its acceptance of this Security or a beneficial interest herein, the
Holder of, and any Person thal acquires a heneficial interest in, this Securit agree that, for
United States federal, state and local tax purposes, it is intended that this Security constitme
indebtedness.

This Security shall be construed and enforced in accordance with and governed by
the taws of the State of New York, without reference to its conflict of faws provisions {other
than Section 5-140H of the General Obligations Law),




PWITRNESS WHEREOE. the Company has caused this instrument ro be dusly exeguied
onthis % day of May, 2009

IMFAC MORTGAGE HOLDINGS, INC

. gL /
B _«-'_"_F’.P__\f“{ﬂ‘— _:\J}L_] {i/_-
Name: fodd. ’32.‘?');7{&:-'
tille: pep }
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This i3 I}E\E af the within racntioned Secunties referred o in the wAithin mentionsd

Indenture,
:l
Dated: May 75,

P o s R o

Zlmfi

C
y

THE BANK OF NEW YORK MELLON
TRUST COMPANY, NATIONAL
ASSOCIATION, not in its individual capacity,

bt .-r.nlcly a3 T
‘_'_"_'_"“‘:-'1“'-1.

Authorized ﬂgnamry
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Copy of Note 2
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[HE SECURITIES REPRESENTED BY THIS CERTIFICATE WIERE ORIGINALLY
ISSUED IN A TRAMNSACTION EXEMPT FROM REGISTRATION UNDER THE
SECURITIES ACT OF 1933, AS AMENDED {THE “SECURITIES ACTT), AND
SUCH SECLRITIES. AND ANY INTTREST THEREIN, MAY NOT BE OFFERED,
SOLD OR OTHERWISE TRANSFERRED IN THE ADBSENCE OF SUCH
REGISTRATION OR AN APPLICARBLE EXEMPITION THEREFROM.  EACH
PURCHASER OF ANY SECURIITES IS HEREBY NOTIFIED YHAT THE SELLER
OF THE SECURITIES MAY BE RELYING ON THE EXEMPTION FROM THE
PROVISIONS OF SECTION 5 OF THE SECURITIES ACT PROVIDED BY RULE
1444 UNDLER THE SECURITIES ACT.

THE HOLDER OF THE SECURITIES REPRESENTED BY 1THIS CERTIFICATE
AGREES FOR THE BENEFIT OF THE COMBANY THAT (A) SLCH SECURITIES
MAY BE OFFERED, RESOLD OR OTHERWISE TRANSFERRED ONLY () FO
THE COMPANY OR (II) TO A PERSON WHOM THIE SELLER REASONABLY
BELIEVES 15 A “QUALIFIED PURCHASER™ (AS DEFINED IN SECTION 2(ai51)
OF THE INVESTMENT COMPANY ACT OF 1940, AS AMENDED), AND (R) THE
HOLDER WILL NOTIFY ANY PLRCHASER (3 ANY SECURITIES FROM 11 OF
FHL RESALE RESTRICTION -} %{ {A1 ABOVE.

THE SECURITIES WILL BE U AND MAY BE TRANSFERRED ONLY IN
HLOCKS HAVING AN AGOREGATE PRINCIPAL AMOUNT OF NOT LESS THAN
100000, TO THE FULLEST EXTERT PERMITTED BY LAW, ANY ATTEMPTED
TRANSFER OF SECURITIES, OR ANY INTEREST [HEREIN, IN A BLOCK
HAVING AN AGGREGATE PRINCIPAL AMOUNT OF LESS THAN $100,000 AND
MULTIPLES OF 81,000 IN EXCESS THERFOF SHALL BE DEEMED TO BE VOID
AND OF MO LEGAL EFFECT WHATSOEVER., 10O THE FULLEST LXTENT
PERMITTED BY LAW, ANY SUCH PURPORTED TRANSFEREE SHALL BE
DECMED NOT TO BE THE HOLDER OF SUCH SECURITIES FOR ANY PLIRPOSE,
INULUDING, BUT NOT LIMITED 1O, THE RECEIPT OF PRINCIPAL OF OR
INTEREST ON SUCH SECURITIES, OR ANY INTEREST THEREIN, AND SUCH
PLURPORTED TRAMNSFEREL SHALL BE DEEMEDL 10 HAVE NO INTEREST
WHATROEVER IN SUCH SECURITIES.

THE HOLDER OF THIS SECURITY, OR ANY INTEREST THEREIN, BY ITY
ACCEPTANCE HEREQF OR THERFOF ALSO AGREES. REPRESENTS AND
WARRANTS THAT IT I8 NOT AN EMPILOYLE BENEFIT, INDIVIDLAL
RETIREMENT ACCOUNT OR OTHER PLAN OR ARRANGEMENT SHBIFCT TO
TITLE T OF THE EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 1974,
AN AMENDED ERISA™L DR SECTION 4975 OF THE INTERNAL REVENUE
CODRE OF 1986, A5 AMENDED (THE “CODE™) (EACH A “TLAN"), QR AN
FNTITY  WHOSE  UNDERLYING ASSELS INCLUDE "PLAN ASSETS™ BY
REASON OF ANY PLAN'S INVESTMENT IN THE ENIITY, AND NO PEHSON
IHMVESTING “PLAN ASSETS™ OF ANY PLAN MAY ACQUIRE OR HOLD 1108
SECURITY OR ANY INTEREST THEREMN  ANY PURCHASER OR [OLDFR OF

ltpad Dvdenttiee 18 - T10F )




FHE SECURITIES OR ANY INTEREST THEREIN WILL BE DEEMED TO HAVE
REPRESENTED BY [1% PLRCHASE AND HOLDING THEREOF THAT [T 18 NOI
AN EMPLOYEL BENEFIT PLAN WITHIN THE MEANING OF SECTION 3(3) OF
ERISA, OR A PLAN TO WHICH SECTION 4975 OF THE CODE IS APPLICABLE, A
TRUSTEE OR OILER PERSON ACTING ON BEHALF OF AN EMPLOYEE
BENLEFIT PLAN OR PLAN, OR ANY OTHER PERSON OR ENTITY USING THE
ASSETS OF ANY IMPLOYEE BENEFIT PLAN OR PLAN TO FINANCE SUCH
PLRCHASE."

coPY

[rngac fndensure 1 1¥PE |




IMPAC MORTGAGE HOLDINGS, INC.

Junior Subordinated Note due 2034

31756000

Impac Mortgage Holdings, Inc., a corporation organized and existing under the laws inf
Marvland (hereinafter called the “Company.” which term includes any successor Persun under
the Indenture hereinatier referred to), for value received, hereby promises to pay o Hare & Co,
or repistered assigns, the principal sum of Thirty-One Million Seven Mundred Filty-Six
Mhousand Dollars ($31.7586,000) on March W), 2034, The Company further promises 0 pay
interest on seid principal sum from May 8, 2009, quarierly in arrcars on June 30, September 3
and Decermber 30, and March 30 of each year, commencing June 30, 2009, or if any such day is
not a Husiness Day, on the next sueceeding Business Day (and no interest shall accrue in respuct
of the amounts whose payment is so delayed for the perivd from and afier such [nterest Poyment
Date until such nex! suceveding Business Da -xﬂthal. if such Business Day falls in the next

cWect as i

succceding valendar year, such py e on the immediately preceding Business
Dy, in vach case. with the samdgong { made on the Intgrest Payment Date, ata
fixed rate equal to the applicable Tixed Rete per annum in effect through the Interast Period
ending on March 29, 2018 (the “Fixed Rare 'eriod") and thereafter at a variable rate equai 1o the
Floating Rate, until the principal hereol is paid or duly provided for or made svailable for
payment; provided further, that any overdue pringipal, premium, i any, and any overdue
installment of interest shall bear Additional Interest at a fixed rate equal 1o the applicable Fixed
Rate during the Fixed Rate Period and thercafler al the applivable Floating Rate (1o the extent
that the payment of such inferest shali be legally enforceable), compoundad quanerly, from the
dates such amounts are due unidl they are paid or made avarlable for payment, and such interest
shall be pavahle on demand.

During the Fixed Rate Period, the amount of interest shall be computed on the basis of a
360-day vear of twelve 30-day months and the amount payable for any partial period shall be
computed on (he busis of the number of days elapsed in a J60-day year of twelve J0-day months.
Upon expiration of the Fixed Rate Period, the amount of interest payable for amy [nterest Perod
will be computed un the basis of a 360 day year and the actual number of duys elapsed in the
relevant lntetest Period. The interest so payable, and punctually paid or duly provided for, vn
any Interest Payment Date shall, as provided in the tndenture, be paid o the Person in whose
name this Security {or one or more Predecessor Securities) 1s registered at the close ol business
on the Regular Revord Date for such interest mstallment. Any such interest not 5o punclucliy
paid or duly provided for shall fonhwith cease to be payable 1o the Holder on such Regulor
Record Date and moy cither be poid to the Person i whose name this Security (o7 ofic or more
Predecessor Securities) s registered at the close of business on u Special Record Date for the
payment of such Defaulied Interest to be fixed by the Trustee, notice whereof shall be given 1o




Holders of Securilies not less than wen (10) days prior Lo such Special Record Date. or be paid at
any time in uny other lawful manner not inconsistent with the requirements of any securilies
exchange on which the Securities may be listed, and upon such notice as may be required by
such exchange. ull as more fully provided in the Indenture.

Payment of principal of, premium, if any, and interest on this Sccurity shall be made in
such enin or currency of the United Siates of America as al the time of paymuont is legal ender
for payment of public and private debts. Pavments of principal, premium, if any, and inierest
due at the Mawrity of this Secunity shall be made at the Place of Payrment upon surrender of such
Seeurities 1o the Paving Agent, and payments of interest shall be made, subject o such swrrender
where applicable, by wire wansfer at such place and to such account at a hanking imshiluton in
the United States as may be designated in writing 1o the Paying Agent at least ten (10} Business
Days prior to the dute for payment by the Person entitled thereto unless proper written transfer
instructions have not been received by the relevant record date, in which case such payments
shull be made by check mailed to the address of such Person as such address shall appear in the
Security Register,

The indebtedness evidenced by this Security is, 1o the extent provided in the Indenture,
subordinate and junior in right of pavment to the prior payment in full of all Senior Debt, und
this Seeurity is issued subject o the provisions of the Indenture with respect thercto. Each
Holder of this Sceurity, by asccepting the san Frees o and shall be bound by such
provisions, ib) authorizes and directs e her behall o take such aclions as may
be necessary or appropriate to effe rdination 50 provided and (c) appoints the
Trustee his or her attorney-in-fact for any and all such purposes. Each Holder hereof. by his or
ber acceptance hereof, waives all notice of the acceptance of the suburdination pravisions
contained hersin and in the Indenture by each holder of Senior Debt, whether now outstanding or
hereafter incurred, and waives reliance by each such holder upon said provisions.

Pnless the certificate of authentication hereon has been executed by the Trusiee by
manual signature, this Security shall not be entitled to any benefit under the Indenture or be valid
or obligatory for any purpose.

[FORM OF REVERSE OF SECURITY|

Ihis Security is one of ¢ duly authorized issue of securities ol the Company (the
“Securiries™) issued under the Junior Subordinated Indenture. dated as of May 8, 2009 (the
“fuderiure™), bevween the Company and The Bank of MNew York Mellon Trust Company,
Nationa) Association, a national banking asseciation, as Trustce (in such capacity, the " Frusfes,”
which term includes any successor trustee under the Indenture). to which Indenture and ail
indentures supplemental thereto reference is herehy made For a stateiment of the respective rights,
limitations of rights. duties and immunttics thereunder ol the Company . the Trustee, the holders
o Senior Debt and the Holders of the Securities and of the terms upon which the Sevurilios are.
and are to be, authenticared and deliversd,

All terms used in this Security that are defined in the Indemure shall have the meanimgs
agsigned 1o them in the [ndenture,




The Compuny may, on any Interest Payment Date, al its option, upon not fess than thiny
{307 davs’ nor more than sixty (603 days” written notice to the Holders of the Securities (unless a
shorter notice period shall be satisfactory to the Trustee) on or after March 30, 2010 and subject
time or in part from time W tme ol a Redemption Price cqual to one hundrad percent (100203 of
the principal amourdt hercof, together, in the case of any such redemption, with accrued interest.
including ay Additional Interest, through but excluding the date fixed 1y the Redemption Date,

fn addition, upon the occurrence and durng the continuation of a Speciat Fvent, the
Company muy, at s option, upon not less than thirty (30} days” nor more than sisty (600 days’
writien notice 1o the Hlolders of the Secorities (unless a shorer notice period shall be satisfactory
to the Trustee), redeem this Securtey, in whole but not in part, subject to the terma and conditions
of Arieie X1 of the Indenture at a Redemption Price equal to one hundred seven and one half
percent (107.5%) of the principal amount hereof, together, in the vase of any such redemption,
with accrued imerest, including any Additional Interest, through but excluding ihe date fived ws
the Redernption Date.

[n the event of redemption of this Secunty in purl only, a new Security or Securilies fur
the unredeemed portion hercol will be issued in the nume of the Holder hereof upon the
cancellation hersof. [t less than all the Securities are o be redeemed, the panicular Sccurities w

be redeemed shall be selected not more Ihanﬂyr{ ) days prior to the Hedemption Date by the
W inudly called tor redemption. by such method as

Trustee from the Outstanding Seqg
the Trustee shall deem fuir a % and which may provide for the scicction for
| amoant of any Securily.

redemplion of a pedion of the prind?

The Indenture permits, with certain exceptions as therein peovided, the Conpany and the
[rustee at any time 1o enter into a supplemental indenture or indentures for the purpose of
modifying in any manner the rights and obligations of the Company and of the Holders of the
Securities, with the consent of the Iolders of not less than a majority in aggregate principal
arnount of the Chutstanding Secunities. The Indenture also contains provisions permitting Tolders
of specificd percentages in principal anyount of the Secunties, on behalf of the Holders of all
Securitics, w waive compliance by the Company with cortain provisions of the Indenture and
certain past defauhs under the Indenture and their conscquences. Any such consent or waiver by
the Holder uf this Security shall be conclusive and binding upon such Holder and upen ail future
Holders of this Security and of any Security issued upon the registration of rranster hereof or in
exchange hercfor or in Hew hercoll whether or not notation of such consent or waiver s made
upnn this Security,

Mo relerence herem to the Indenture and no provision of this Securitv ot of the Indenture
shall alter wr impair the obligation of the Company. which is absolute and vneonditional, 1o pay
the principal of and any premiwem, i any, and mterest, including any Additional Interest (o the
extent legatly enforceabled, on this Security af the times, place and rate, and in the coin or
currency, herein preseribed.

Az provided in the Indenture and subject w cortn hmitatons therein set forth, the
trunsfer of this Securnty s restoicted o fransters o "Quabifiod Purchasers” jas such term iy
defined in the Invesument Company Act of 1940, as smended), and is registrable in the Sccurities




Regster, upon surrender of this secunty for registration of transfer o the office or agency of the
Company maintuined for such purpose, duly endarsed by, or accompanied by a writfen
instrument of transfer i form satisfactory (o the Company and the Sceunties Regrstrar and duly
execulcd by, the Holder hereot or such Holder’s attomey duly awthortzed inownibing, and
thereupon one or more new Sccurities, of like tenor, of authonzed denominations and for the
same aggregate principal wrount, will be issued (o the designated transferee or ransferces,

The Securitics are issuable only n registered form withoul coupons in minimum
denominautions of $100.000 and any intepral multiple of 81,000 in excess thereof, As provided in
the Indenture and subject to certain limitalions therein s2t forth, Secunties are exchangeable for a
like aggregate prineipal amount of Securities and of like t2nor of a different awthorized
denemination. as reguesied by the Holder surrendening the same.

Naservice charge shall be made for any such regisiration of transfer or exchange, but the
Company may require payment of a sum sufficient te cover any tax or other governmental
charge payable in connection therewith.

The Company, the Trustee and any apent of $he Company or the ‘Pruslee may treot the

Person in whose pame this Sceurity is regist s o Bereot For all purposes, whether or
not this Securiy be overdue, andgm HlmpWy. the Trusice nor any such agent shall he
alfected by notive w the contrary!

The Company and, by ils acceptance af this Secority or a heneficial interest herein, the
Holder of, and any Person that acquires a beneficial interest in, this Secarity agree thai, for
United Swues federal, state and local tax purposes, it is intended that this Security constituie
indebtedness.

‘This Security shall be construed and enforced in accordance with und governed by
the laws of the State of New York, without reference to its confliet of laws pravisions {other
than Section 5-1401 of the General Obligations Law).




IN,WITNESS WHEREOF, (he Company has caused this istrument 1o he duby eweewed
wn fhs _g_ day of May, 2009

IMIAC MORTGAGE HOLDINGS, INC,

g ;_'.’" - "'—-“‘\‘: 'J’

Ay R S
Kame Toddo Ao Aaglor
Title: reo
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* This is one of the within mentioned Securitivs réferred to in the wilhin mentioned
Indehiure, i

Dated: May . 2009

s

x

1 THE BANK OF NEW YORK MELLON
\ TRUST COMBANY, NATIONAL
5 : - ASSOCIATION, not in its individual capasity,
! but sc]eiy};%ee
[

i

By; Mé’fﬂ -
Authorired sipnatory
coPY

"




EXHIBIT C

Motice Information

Taberna:

¢/o Taberna Capital Management., LLC
450 Park Avenue. 11th Floor

New York, NY 10022

Attention: Mr. Raphael Licht
Facsimile: (212) 243-9039

e-mail: rlicht@raitft.com

Impac Mortgage Holdings, [nc.:

19500 Jamboree Road

Irvine, CA 92612

Attention: Ronald M. Morrison

Facsimile:; (949) 475-3069

e-mail: ron.morrsonlimpaccompanies. com
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SCHEDULE 1

List of Significant Subsidiaries

Impac Funding Corporation

Impac Funding Corporation owns 100% of the common stock of Impac Secured Assets
Corporation. a California corporation. and Impac Commercial Capital Corporation, a Califormnia
corporation.

Impac Warehouse Lending Group. Inc.

IMH Assets Corp.

(EETSETE Sch, 141




Schedule 2

The Company is seeking a consent and waiver with respect 1w the actions set forth below, which
actions may be deemed defaults under the terms of the Amended and Restated Declaration of
Trust of Impac Capital Trust #4 ("Trust #47) dated October 18, 2005 and the Indenture dated as
of October 18, 2005 between the Company and Wilmington Trust Company, a Delaware
banking corporation. as trustee,

[REL TR

- On December 30, 2008 the Company purchased 8,000 capital securities of Trust #4.

On January 27, 2009 Impac Capital Trust #2 (Trust #2) purchased 23,000 preferred
securities (consisting of all of the outstanding preferred securities of Trust #2) issued
pursuant to the Amended and Restated Trust Agreement of Impac Capital Trust #2
dated April 22. 2005 and exchanged such preferred securities and the common
securities of Trust #2 for $25.774,000 in principal balance of debt securities issued
pursuant to the Junior Subordinated Indenture dated as of April 22, 2005 between the
Company and the trustee, which preferred securities. common securities and debt
securities were all canceled.

The Company made partial payments of interest for the period. which includes
interest payment dates within such period, December 30, 2008 and January 30. 2009
on the outstanding debt securities 1ssued pursuant to Indenture #1 and Indenture #3,

The execution and consummation of this Exchange Agreement and Operative
Documents, which includes the acquisition (hrough exchange of the Original
Preferred Securities.




Schedule 3

|Fees to Taberna Entities pursuant to Section 3(f)]

|3EE 0 4 Sch, 3-1




ANNEX A

Pursuant to Section 3(b) of the Agreement, K&L Gates LLP, counsel for the Company.
shall deliver an opinion with respect to each New Indenture 10 the effect that:

(1) the Company (A} is validly existing as a corporation in good
standing under the laws of the State of Maryland: (B) has full power and authority to own
or lease its properties and to conduct its business as such business is currently conducted
in all material respects; and (C) has power and authority to (x) execute and deliver, and to
perform its obligations under. the Operative Documents to which it is a party and (y)
issue and perform its obhigations under the Securities and the New Indentures:

{ii} reserved;

{ui}  each Significant Subsidiary is validly existing as a corporation in
good standing under the laws of the jurisdiction of its incorporation; and each Significant
Subsidiary has full power and authority to own or lease its properties and to conduct its
business as such business is currently conducted in all material respects;

{iv)  none of (a) the issue and sale of the Securities. {b) the Exchange.
(¢} the execution and delivery of and compliance with the Operative Documents by the
Company or the consummation of the transactions contemplated thereby will constitute a
breach or violation of the charter or by-laws or similar organizational documents of the
Company or any subsidiary of the Company:

{v) the Securities and the New Indentures have been duly authorized.
executed and delivered by the Company and. assuming the New Indentures have been
duly authorized, executed and delivered by the Trustee, constitute the valid and legally
binding obligation of the Company enforceable against the Company in accordance with
its terms. except that the enforcement thereof is subject to applicable bankruptcy.
insolvency. reorganization. fraudulent conveyance, moratorium or other similar laws now
or hereafter in effect relating to creditors’ rights generally and 1o general principles of
equity and the diserction of the court before which any proceeding to enforce the
Operative Documents may be brought (regardless of whether such enforcement is
considered in a proceeding in eguity or at law:

(vi)  the Securities have been duly authorized and executed by the
Company and delivered to the Trustee for authentication in accordance with the New
Indentures and, when authenticated in accordance with the provisions of the New
Indentures. will constitute the valid and legally binding obligations of the Company
entitled 1o the benefits of the New [ndentures and enforceable against the Company in
accordance with their terms, except that the enforcement thereof is subject to applicable
bankruptey. insolvency. reorganization. fraudulent conveyance, moratorium or other
similar laws now or hereafter in effect relating to creditors’ rights generally and to
general principles of equity and the discretion of the count before which any proceeding

Al
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to enforce the Operative Documents may be brought (regardless of whether such
enforcement is considered in a proceeding in equity or at law;

(vit)  assuming the truth and accuracy of Taberna in this Agreement it is
not necessary in connection with the offer. sale and delivery of the Securities 1o register
the same under the Securities Act of 1933, as amended, under the circumstances
contemplated in the Agreement. or to require qualification of the New Indentures under
the Trust Indenture Act of 1939, as amended;

(viii) the Exchange Agreement has been duly authorized, executed and
delivered by the Company and constitutes a legal. valid and binding obligation of the
Company, enforceable against the Company in accordance with its terms, except that the
enforcement thereof is subject to applicable bankruptey. insolvency, reorganization,
fraudulent conveyance, moratorium or other similar laws now or hereafier in effect
relating to creditors’ rights generally and to general principles of equity and the discretion
of the court before which any proceeding to enforce the Operative Documents may be
brought (regardless of whether such enforcement is considered in a proceeding in equity
or at law;

{ix)  to our knowledge, neither the Company nor any of its “Affiliates”
{as defined in Rule 301(b) of Regulation D under the Securities Act (*Regulation D) has
directly or indirectly, made offers or sales of any security, or solicited offers to buy any
security, under circumstances that would require the registration of the Securities being
issued pursuant to this transaction under the Securities Act, engaged in any form of
general solicitation or general advertising (within the meaning of Regulation D) in
connection with any offer or sale of the Securities. or engaged. nor will engage. in any
“directed selling efforts” within the meaning of Regulation S under the Securities Act
with respect to the Securities:

{x) to our knowledge, neither the Company nor any Significant
Subsidiary of the Company is in breach or vielation of, or default under, with or without
notice or lapse of time or hoth. its articles of incorporation or charter, hy-laws or other
governing documents; the execution, delivery and performance of the Operative
Documents and the consummation of the transactions contemplated by the Agreement
and the Operative Documents do not and will not (A) 1o the best of our knowledge result
in the creation or imposition of any material len. claim, charge. encumbrance or
restriction upon any property or assets of the Company or any Significant Subsidiary, or
(B) contlict with, constitute a breach or violation of, or constitute a default under. with or
without notice or fapse of time or both, any of the terms, provisions or conditions ol (x)
the articles of incorporation or charter, by-laws or other governing documents of the
Company. of any Significant Subsidiary or affiliate of the Company. or (v) to the best of
our knowledge, any contract, indenture, morigage, deed of trust, loan or credit agreement.
note. lease. franchise. license or any other agreement or instrument o which the
Company. or any Significant Subsidiary or affiliate of the Company is a party or by
which any of them or any of their respective properties may be hound or (2) any order,
decree, judgment, franchise. license. permit, rule or regulation ol any court, arbitrator.
government. or governmental agency or instrumentality. domestic or foreign. known to

A2
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us having jurisdiction over the Company. or any Significant Subsidiary or affiliate of the
Company or any of their respective properties which. in the case of each of (A) or (B)
above. is material to the Company and its subsidiaries on a consolidated basis;

{x1) except for filings. registrations or qualifications that may be
required by applicable securitics laws, no authorization, approval, consent or order of, or
filing, registration or qualification with, any person (including, without limitation. any
courl, governmental body or authority) is required in connection with the consummation
of the transactions contemplated in the Operative Documents: and

(xii) to our knowledge. (A) no action, suit or proceeding at law or in
equity is pending or threatened to which the Company or any Significant Subsidiary or
affiliate of the Company is or may be a party. and (B) no action. suit or proceeding is
pending or threatened against or affecting the Company or any Significant Subsidiary or
affiliate of the Company or any of their properties, before or by any court or
govermmental official, commission, board or other administrative agency, authority or
body, or any arbitrator, wherein an unfavorable decision, ruling or finding could
reasonably be expected to have a Material Adverse Effect on the consummation of the
transactions contemplated by the Operative Documents or the performance by the
Company of its obligations under the Operative Documents. including. but not limited to.
the issuance and delivery of the Securities and/or the exchange of the Original Preferred
Securities for the Securities as contemplated therein or the condition (financial or
otherwise), earnings, affairs, business, or results of operations of the Company and its
Significant Subsidiaries on a consolidated basis.

123676301




ANNEX B

Pursuant to Section J¢) of the Agreement, K&L Gates LLP shall deliver an opinion to
the effect that for LS, federal income tax purposes. the Securities will constitute indebtedness of
the Company.

In rendering such opinion, such counsel may (A) state that its opinion is limited to the

federal laws of the United States and {B) rely as to matters of fact, to the extent deemed proper,
on certificates of responsible officers of the Company and public officials,

[RRITRSCR: Annex B-1




{or the

ANNEX C

Pursuant to Section 3(d) of the Agreement, Gardere Wynne Sewell LLP, special counsel
Trustee, shall deliver an opinion with respect to each New Indenture to the effect that:

(i) The Bank of New York Mellon Trust Company, National
Association (the “Bank™} is a national banking association with trust powers, duly and
validly existing under the laws of the United States of America, with corporate power and
authority to execute, deliver and perform its obligations under the New Indenture and to
authenticate and deliver the Securities, and is duly eligible and gualified to act as Trustee
under the New Indentures pursuant to Section 6.1 thereof,

(iiy ~ The New Indenture have been duly auwthorized, executed and
delivered by the Bank and constitutes the valid and binding obligation of the Bank,
enforceable against it in accordance with its terms except (A) as may be limited by
bankruptey, fraudulent conveyance, fraudulent transfer, insolvency, reorganization,
liguidation. receivership. moratorium or other similar laws now or hereafter in effect
relating 1o creditors’ rights generally. and by general equitable principles, regardless of
whether considered in a proceeding in equity or at law and ( B) that the remedy of specific
performance and injunetive and other forms of equitable relief may be subject to
equitable defenses and to the discretion of the court before which any proceeding therefor
may be brought,

{(iii)  Neither the execution or delivery by the Bank of the New
Indenture, the authentication and delivery of the Securities pursuant to the terms of the
New Indenture, nor the performance by the Bank of its obligations under the New
Indenture (A) requires the consent or approval of, the giving of notice to or the
registration or filing with, any governmental authority or agency under any existing law
of the United States of America governing the banking or trust powers of the Bank or (B)
violates or conflicts with the Articles of Association ar By-laws of the Bank or any law or
regulation of the State of New York or the United States of America governing the
banking or trust powers of the Bank.

(iv)  The Securities have been authenticated and delivered by a duly
authorized officer of the Bank.

In rendenng such opinion, such counsel may (A) state that its opinion is limited to the

laws of the State of New York and the laws of the United States of America, (B) rely as o
matters of fact, to the extent deemed proper. on certificates of responsible officers of the Bank,
the Company and public officials, and (C) make customary assumptions and exceptions as to
enforceability and other matters.

12350159 5
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ANNEX D
{Mficer's Financial Certificate

The undersigned, the Chiet Financial Officer. hereby ceriifies, pursuant to Section 6(h) of
the Exchange Agreement, dated as of May 8, 2009. among the Impac Mortgage Holdings, [nc.
{(the “Company™) and Taberna Preferred Funding 1. Ltd. and Taberna Preferred Funding 11, Lid.,
that, as of [date], [20__]. the Company. if applicable, and its subsidiaries had the following ratios
and balances:

As of [Quarterly/Annual Financial Date], 20

Senior secured indebtedness for borrowed money (“Debt™)
Senior unsecured Debt

Subordinated Debt

Total Debt

Ratio of (x) senior secured and unsecured Debt to (v) total Debt %

|[FOR FISCAL YEAR END: Attached hereto are the audited consolidated financial statements
(including the balance sheet, income statement and statement of cash flows. and notes thereto,
together with the report of the independent accountants thereon) of the Company and its
consolidated subsidiaries for the three years ended [date], 200 and all required Financial
Statements (as defined in the Agreement) [or the vear ended [date], 20 |

[FOR FISCAL QUARTER END:; Anached hereto are the unaudited consolidated and
consolidating financial statements (including the balance sheet and income statement) of the
Company and its consolidated subsidiaries and all required Financial Statements (as defined in
the Agreement) for the vear ended [date], 20 ] for the fiscal guarter ended [date]. 20 |

The financial statements fairly present in all material respects, in accordance with 1S, generally
accepted accounting principles ("GAAP™), the financial position of the Company and its
consolidated subsidiaries. and the results of operations and changes in financial condition as of
the date, and for the [ quarter interim] fannual] period ended [date], 20 | and such linancial
statements have been prepared in accordance with GAAP consistently applied throughout the
period involved (expect as otherwise noted therein).

I, the undersigned, the Chief Financial OfMicer. hereby certifies that | have reviewed the terms of
the New Indenture and [ have made. or have caused to be made by persons under my
supervision. a detailed review of (i) the covenants of the Company set forth therein, and (ii) the
transactions and conditions of the Company and its subsidiaries during the accounting period
ended as of | ] {the “Accounting Period™), which Accounting Period is covered by the
financial statements attached hereto. The examinations described in the preceding sentence did
not disclose. and | have no knowledge of. the existence of any condition or event which
constitutes a Default or an Event of Default (each as defined in the New Indenture) during or at
the end of the Accounting Period or as of the date of this certificate], except as set forth below:].

[P 5 Annex -1




[Insert any exceptions hy listing, in detail. the nature of the condition or event causing such
noncompliance, the period during which such condition or event has existed and the action(s) the
Company has taken. is taking, or proposes to take with respect to each such condition or event

IN WITNESS WHEREOF. the undersigned has executed this Officer’s Financial
Certificate as of this day of 20

IMPAC MORTGAGE HOLDINGS, INC,

|company address)

| 2184276 5 Annex -2




EXECUTION VERSION

JUNIOR SUBORDINATED INDENTURE
between
IMPAC MORTGAGE HOLDINGS. INC.
and
THE BANK OF NEW YORK MELLON TRUST COMPANY, NATIONAL ASSOCIATION,
as Trustee

Dated as of May 8, 2009
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TABLE OF CONTENTS

Page

ARTICLE | DEFINITIONS AND OTHER PROVISIONS OF GENERAL
A A N e e B B i S vt e KRN v wrmemvena et mernas l
SECTION 1.1, IE NI o o s B e e s 1
SECTION 1.2. Compliance Certificate and OpInions.........cooviin e 9
SECTION 1.3. Forms of Documents Delivered to Trustge.......ocovvevciciiniiiisinsseenenes 10
SECTION 1.4. ACES OF HOLABTS oot scess et e e e e et e enenene 10
SECTION 1.5. Notices, Ete. to Trustee and Company......co.ocvvevvesnsississisisisisss i 12
SECTION 1.6. Wotice to- Holders; Walver. . saniimianaiiinyasmiasisiema 13
SECTION 1.7. Effect of Headings and Table of Contents ... 13
SECTION 1.8, SUCCESSOTs AN ABRIENEL. .. st st i s s AT e s s 14
SECTION 1.9. Separability ClAUSE L.ovvveriecece et eeenes WO /.
SECTION 1.10.  Benefits of INAENIUIE........cc.oiiiiiiirmrmrsesserssssssssesssssssssssssersssssassssersesseseses 14
SECHON 1AL,  Covarnig T oo s s it s e i s i 14
SECTION 1.12.  Submission 10 Jurisdiction ... e cr s o 1
SECTION 113,  Non-BUSiness THAVE . .o s sorssminsson sisssssiainsiiris o sa s s i siassmibag 14
ARTICLE I SECURETY FORME s R R R T 15
SECTION 2,1, Fobmmy 0F BERIEIT owmaarmmmmasia e st s i 18
SECTION 2.2, Restricted Legend, et seee et 19

SECTION 2.3, Form of Trustee's Certificate of Authentication.....coocovvceeeerveeee e 21

SECTION 2.4, T pOral B I R 3 G B i it st mmramrepempansmnssasperrre D]

SECTION 2.5. B R T T o B R S s 21
ARTICLE I THE SECURITIES ... i soesseeresseseassmsessessssssess 22
SECTION 3.1. Payment of Principal and Interest. ... sesesssnenerens 22
SECTION 3.2 DIV O EVRE OO 555 005 i s oo s R B s 24
SECTION 3.3. Execution, Authentication, Delivery and Dating. ............cccocvvirenniinnnnn, 24
SECTION 3.4, Global SECUMIES. 1ottt es et 25
SECTION 3.5, Registration, Transter and Exchange Generally. ..oo.ovovoooveeoooo, 26
SECTION 3.6. Mutilated, Destroyed. Lost and Stolen Securities.........oooovvvvvveviveeeeeeen, 28

SECTION 3.7.
SECTION 3.8,

Persons Deemed OWWIETS. i i s i s v, 70
KHTCEMATIBN . o oo i e S B S e D

SECTION 3.9, BESETVED oottt e seee s e e e e s eaeensse e tsstsseese s e 29
SECTTON 3010 Be8rVE. ittt et et e e eee s 29
SECTION 3.11. Agreed Tax Treatment. ..o s reessrsssressrsssssnses 29

SECTION 22 (CHSIP Numbers: st et

125406673 3 1




SECTION 4.1.
SECTION 4.2

ARTICLE V REMEDIES

SECTION 5.1.
SECTION 5.2
SECTION 5.3.
SECTION 5.4.
SECTION 5.5,
SECTION 5.6,
SECTION 5.7,
SECTION 5.8.

SECTION 5.9.

SECTION 5.10.
SECTION 5.11.
SECTION 5.12.
SECTION 5.13.
SECTION 3.14.
SECTION 5.15.

SECTION 6.1.
SECTION 6.2.
SECTION 6.3,
SECTION 6.4.
SECTION 6.5,
SECTION 6.6.
SECTION 6.7.
SECTION 6.8,
SECTION 6.9.

SECTION 6.10.
SECTION 6.11.

SECTION 7.1,
SECTION 7.2,
SECTION 7.3.

12546673 3

...............................................................

Satisfaction and Discharge of Indenture. .............ccvivivmmninisiiness o
Application of Trust MONEY. o ivsvsssssiassssssasnnss

----------------------------------------------------------------------------------------------------------

31

31
32

33

Evantsof Pelault i s i TR s 33
Acceleration of Maturity: Rescission and Annulment........................ 34
Collection of Indebtedness and Suits for Enforcement by Trustee........ 35
Trustee May File Proofs of Claim. ......cc.oceevieicciieccnieecsssesen e 35
Trustee May Enforce Claim Without Possession of Securities. ............ 36
Application of Money Collected..........c.coomvmmniiernicciinicisiesiie st 36
LM Ao 00 BUILR i i iaiisn mirissis v 36
Unconditional Right of Holders to Receive Principal. Premium. if
ST LT e e T PP RN e S 37
Restoration of Rights and Remedies. ...........oocvermvcsiiiseseesssasssssesasiiis 37
Rights and Remedies Cumulative. ..o.ueeeeisiessisisssssesssssssssssssnssss 37
Delay or Omission Not Waiver. ... 37
Control by Holders. ......ccoooiiiiininiiiier e seons 38
Waiver:of Past- Befaultsninsmiisinuuuiiniimsie g 38
Undertaking for Costs. ..o w39
Waiver of Usury, Stay or EXtension LAWS. ..o 39
ARTICEE VT THE T RIISTEEER:. /0 s i i e e i oS s s g s 39
Corporate Trustee Required. ..o 39
Certain Duties and Responsibilities. ..o 39
Notice of Defaults. c.oovvviiiiiiiiinnnn .l
Certain Rights oF TTUSIEE, ....cvouiiiarnnninninssiinssinirisissmsmmrerersssssisessssenss 41
Moy Heold Securities: oonannmmmumninsasnninuninenpinnmadd
Compensation: Reimbursement; Indemnity ... o
Resignation and Removal: Appointment of Successor..................... 44
Acceptance of Appointment by SUCCESSOT. .voviivirrrrieieseieese i 44
Merger, Conversion, Consolidation or Succession to Business. ........... 45
Not Responsible for Recitals or Issuance of Securities. .......oovvviievinn. 45
Appointment of Authenticating Agent..................ooovviiiv i, 46
ARTICLE VII HOLDER'S LISTS AND REPORTS BY COMPANY ..o veeereseese e, 47
Company to Furnish Trustee Names and Addresses of Holders. ........... 47
Preservation of Information. Communications to Holders. ..................... 47
BEDOrANY ORI csvsamssieorsiens smsives S s e s i s 48




ARTICLE VI CONSOLIDATION, MERGER, CONVEYANCE, TRANSFER OR

LEASE .. AERIRTPLYTI . .2
SECTION 3.1. (ompam Ma;. C unaalidate Ltc: Unl}' on Certain Tcrms ...................... 49
SECTION 8.2. Successor Company Substittted. .........coeiceoiiiemiiiieieiosrinstinss e s srersmsses 49

ARTICLE IX SUPPLEMENTAL INDENTURES. .. R AT S S R )
SECTION 9.1, Supplemental Indentures “nhuui { onsent of Holders. .....oooovvvivveevvern 50
SECTION 9.2. Supplemental Indentures with Consent of Holders. ......ccocooovnviveiciinin, 51
SECTION 9.3. Execution of Supplemental Indentures. ..........coooooiiiiiiiiisrssisses 51
SECTION 9.4, Effect of Supplemental INdentures...........co.ovvvmrimrimisnieserissessssssseessesees 52
SECTION 9.5, Reference in Securities to Supplemental Indentures. ..o 52

2 I B e T o Ty emp—— <.
SECTION 10.1.  Payment of Principal. Premium, if any. and INEESL ..o.ovveconrerirreosnrnre 32
SECTION 10.2.  Money for Security Payments to be Held in Trust, ..o.o.oooeccevceeinnnn, 52

SECTION 10.3.  Statement a5 t0 COMPLANCE. ..o sisierseesssssssesssssserssesrssserses 53
SECTION M4, Caloulation Agent. - i isisisiav i 53
SECTION 10.5.  Inspection of Books and Records; Management and Board
Observation Rights: i i aimiiniiim s ssaransrens 54
SECTION 10.6.  Additional COVBNANIS...cvituimm i i i 55

SECTIONARY "Wavel of Coveniiire. .o s s 50
SECTION 10.8.  Treatment 0f SeOuUrTHES. .o et es et 56

SECTION 10.9.  Fees Costs and EXPENSES, wovoviiveoeeeseeee e e e esres s e, 36
ARTICLE X1 REDEMPTION OF SECURITIES yivusisesisisssss s svvnnsinssisisveriss onsiosss o sosisiaiian 57
SECTION 11.1.  Optional Redemplion. ... e eeeseee s seess s e, 57
SECTION 112, Special Event Redemption. ............ccoovvveoeveoeeeieeeee oo re e 57
SECTION 113, Election to Redeem; Notice 10 TrUSIEE. ....o.o.ocoioiiiiiiiniiniiiniiiieninnrens 37
SECTION 114, Selection of Securities to be Redeemed. ...........ccoocoioeicieciieiivsisien i 57
SECTION 11.5. Motick o ERedemiption. cusmunasusmmrimmsana i smsmnmsmawnd B
SECTION 11.6.  Deposit of Redemption PHEe. ..o s s 59
SECTION 11.7.  Payment of Securities Called for Redemption. ...........c.ccoveeeveceieccneceeeee. 59
ARTICLE XII SUBORDINATION OF SECURITIES ., s R e s
SECTION 12,1, Securities Subordinate to Senior DLE‘}I S e e e O
SECTION 122, No Payment When Senior Debt in l}cfuult Pa» ment [‘h er of
Procesds Upon THSSoIUEON, BEE: ..cmummissimisssisisiseimasiasvsis 60
SECTION 12,3, Payment Permitted If No Default, . b eracseess (]
SECTION 124, Subrogation to Rights of Holders u! "?.enlnr D:.ht cerssnssssssssissnesinens 0]
SECTION 12.5.  Provisions Solely to Define Relative Rights......ccocoooveieieieiiinneiereiirene fs2
SECTION 12,6, Trustee to Effectuate Subordination. ... 62

11536673 3 Il




SECTION 12.7.
SECTION 12.8,
SECTION 12.9.
SECTION 12,10,
SECTION 12.11.

SECTION 12.12.

SCHEDULES
Schedule A

Exhibit A

F25466733

Mo Waiver of Subordination Provisions. ..o
I b T R vy s T T B
Reliance on Judicial Order or Certificate of Liquidating Agent...............
Trustee Not Fiduciary for Holders of Senior Debt. ....oocoovvvviiviiiiin,

Rights of Trustce as Holder of Senior Debt: Preservation of
Trustee™s Rights................

Article Applicable to Paying Agents. ......occovevvvvivniscinencee e

Determination of LIBOR,

Form of Officer's Financial Certificate

62
63
63

.64

.64

64




JUNIOR SUBORDINATED INDENTURE, dated as of May 8, 2009, between IMPAC
MORTGAGE HOLDINGS, INC., a Maryland corporation (the “Company”). and THE BANK
OF NEW YORK MELLON TRUST COMPANY, NATIONAL ASSOCIATION, a national
banking association, as Trustee (in such capacity, the “Trusiee™),

RECITALS OF THE COMPANY

WHEREAS, the Company has duly authorized the execution and delivery of this
Indenture to provide for the issuance of one or more unsecured junior subordinated notes (the
“Securities™). and to provide the terms and conditions upon which the Securities are to be
authenticated, issued and delivered; and

WHEREAS, all things necessary to make this Indenture a valid agreement of the
Company. in accordance with its terms. have been done.

NOW, THEREFORE, this Indenture Witnesseth:

For and in consideration of the premises and the purchase of the Securities by the Holders
thereof, it is mutually covenanted and agreed, for the equal and proportionate benefit of all
Holders of the Securitics, as follows:

ARTICLE 1

DEFINITIONS AND OTHER PROVISIONS OF GENERAL APPLICATION
SECTION 1.1, Definitions.

For all purposes of this Indenture, except as otherwise expressly provided or unless the
context otherwise requires:

(a) the terms defined in this Article I have the meanings assigned to them in this
Article 1;

(b} the words “include™. “includes™ and “including”™ shall be deemed to be followed
by the phrase “without limitation™;

{c) all accounting terms not otherwise defined herein have the meanings assigned to
them in accordance with GAAP;

(d) unless the context otherwise requires. any reference to an “Article” or a “Section™
refers to an Article or a Section, as the case may be, of this Indenture;

{e)  the words “hereby”, “herein”, “hereof” and “hereunder” and other words of
similar import refer to this [ndenture as a whole and not to any particular Article, Section or
other subdivision:

if) a reference to the singular includes the plural and vice versa; and
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(g) the masculine, feminine or neuter genders used herein shall include the masculine,
feminine and neuter genders.

“Aer” when used with respect to any Holder. has the meaning specified in Section 1.4.

“Additional Interesi” means the interest, if any, that shall acerue on any amounts payable
on the Securities. the payment of which has not been made on the applicable Interest Payment
Date and which shall accrue at the rate per annum specified or determined as specified in such
Security. in each case to the extent legally enforceable.

“Affiliate” of any specified Person means any other Person directly or indirectly
Controlling or Controlled by or under direct or indireet common Control with such specified
Person.

“dpplicable Depositary Procedures™ means, with respect to any transfer or transaction
involving a Global Security or beneficial interest therein, the rules and procedures of the
Depositary for such Security. in each case to the extent applicable 10 such transaction and as in
etfect from time to time.

“Authenticating Agent” means any Person authorized by the Trustee pursuant to
Section 6.11 to act on behalf of the Trustee to authenticate the Securities.

“Board of Directors” means the board of directors of the Company or any duly
authorized committee of that board.

“Board Resolution” means a copy of a resolution certified by the Secretary or an
Assistant Secretary of the Company to have been duly adopted by the Board of Directors and to
be in full force and effect on the date of such certification.

“Business Day™ means any day other than (i) a Saturday or Sunday, (ii) a day on which
banking institutions in the City of New York are authorized or required by law or executive order
to remain closed or (iii) a day on which the Corporate Trust Office of the Trustee is closed for
business.

“Calculation Agent™ has the meaning specified in Section 10.4.
“Commission” has the meaning specified in Section 7.3,

“Company”™ means the Person named as the “Company™ in the first paragraph of this
Indenture until a successor Person shall have become such pursuant to the applicable provisions
of this Indenture. and thereafter “Comypany™ shall mean such successor Person.

“Company Request™ and “Company Order” mean, respectively, the written request or
order signed in the name of the Company by its Chairman of the Board of Directors, its Vice
Chairman of the Board of Directors, its Chief’ Executive Officer, President or a Vice President,
and by its Chief Financial Officer, its Treasurer, an Assistant Treasurer. its Secretary or an
Assistant Secretary, and delivered to the Trustee.
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“Control” when used with respect to any specified Person. means the power to direct the
management and policies of such Person, directly or indirectly, whether through the ownership
of voting securities, by contract or otherwise; and the terms “controlling” and “controlled” have
meanings correlative to the foregoing.

“Corporate Trust Office™ means the principal office of the Trustee at which at any
particular time i1s corporate trust business shall be administered. which office at the date of this
Indenture is located at 601 Travis Street, 16™ Floor, Houston. Texas 77019 Attn: Global
Corporate Trust - Impac Mortgage Holdings, Inc. Initially, all notices and correspondence shall
be addressed to Mudassir Mohamed. telephone (713) 483-6029.

“Debr” means, with respect to any Person, whether recourse is to all or a portion of the
assets of such Person, whether currently existing or hereafter incurred and whether or not
contingent and without duplication, (i) every obligation of such Person for money borrowed: (i1)
every obligation of such Person evidenced by bonds, debentures, notes or other similar
instruments, including obligations incurred in connection with the acquisition of property, assets
or businesses; (iii) every reimbursement obligation of such Person with respect to letters of
credit, bankers’ acceptances or similar facilities issued for the account of such Person; (iv) every
obligation of such Person issued or assumed as the deferred purchase price of property or
services (but excluding trade accounts payable or other accrued liabilities arising in the ordinary
course of business); (v) every capital lease obligation of such Person: (vi) all indebtedness of
such Person, whether incurred on or prior to the date of this Indenture or thereafter incurred, for
claims in respect of derivative products, including interest rate, foreign exchange rate and
commodity forward contracts. options and swaps and similar arrangements: (vii) every
obligation of the type referred to in clauses (i) through {vi} of another Person and all dividends of
another Person the payment of which, in either case, such Person has guaranteed or is
responsible or liable for, directly or indirectly. as obligor or otherwise; and (viii) any renewals,
extensions, refundings. amendments or modifications of any obligation of the type referred to in
clauses (i) through (vii),

*Defaudied Interest” has the meaning specified in Section 3.1.

“Depaositary” means an organization registered as a clearing agency under the Exchange
Act that is designated as Depositary by the Company or any successor thereto,

“Depositary Participant” means a broker. dealer, bank, other {inancial institution or other
Person for whom from time to time a Depositary effects book-entry transfers and pledges of
securities deposited with the Depositary.

“Dollar™ or “5” means the currency of the United States of America that. as at the time
of payment. is legal tender for the payment of public and private debts.

“EDGAR" has the meaning specitied in Section 7.3(¢).
“Equity Inferests” means with respect to any Person (a) if such Person is a partnership,

the partnership interests (general or limited) in such partnership. (b) if such Person is a limited
liability company, the membership interests in such limited liability company and (¢) if such
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Person is such corporation, the shares or stock interests (both common stock and preferred stock)
in a corporation,

“Event of Defaulr” has the meaning specified in Section 5.1.

“Exchange Aci” means the Securities Exchange Act of 1934 or any statute successor
thereto, in each case as amended from time to time.

“Exchange Agreement” means that certain Exchange Agreement executed simultaneously
with this Indenture by and among the Company and the parties named therein

“Expiration Date”™ has the meaning specified in Section 1.4.

“Fived Rate Period" shall mean the period commencing on May 8, 2009 and ending on
March 29, 2018,

“Fixed Rate” means a fixed rate equal to (a) for the Interest Period ending on June 29,
2009. and for each Interest Period thereafier through and including the Interest Period ending on
March 29, 2014, two percent (2.00%) per annum, (b) for the Interest Period commencing on
March 30 2014 and for cach Interest Period thereafter through and including the Interest Period
ending on March 29. 20135, three percent (3.00%) per annum, (c) from the Interest Period
commencing on March 30, 2015 and for each Interest Period thereatier through and including the
Interest Period ending on March 29, 2016, four percent (4.00%) per annum. (d) from the Interest
Period commencing on March 30. 2016 and for each Interest Period thereafter through and
including the Interest Period ending on March 29, 2017, five percent (5.00%) per annum, (e)
from the Interest Period commencing on March 30, 2017 and for each Interest Period
commencing on March 30, 2018 thereafter through and including the Interest Period ending on
April 29, 2018, six percent (6.00%) per annum.

“Floating Rate” means for each Interest Period from and after March 30, 2018, through
and including the Stated Maturity Date, a rate equal to LIBOR for the applicable Interest Period
plus three and three quarters of one percent (3.75%) per annum.

“GAAP” means United States generally accepted accounting principles, consistently
applied, from time to time in effect.

“Global Security”™ means a Security that evidences all or part of the Securities. the
ownership and transfers of which shall be made through book entries by a Depositary.

“Government (bligaifon” means (a) any security that is (i) a direct obligation of the
United States of America of which the full faith and credit of the United States of America is
pledged or (ii) an obligation of a Person controlled or supervised by and acting as an agency or
instrumentality of the United States of America or the payment of which is unconditionally
guaranteed as a full faith and credit obligation by the United States of America, which, in either
case (i) or {ii), is not callable or redeemable at the option of the issuer thereof, and (b) any
depositary receipt issued by a bank (as defined in Section 3(a)(2) of the Securities Act) as
custodian with respect to any Government Obligation that is specified in clause (a) above and
held by such bank for the account of the holder of such depositary receipt. or with respect to anv
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specific payment of principal of or interest on any Government Obligation that is so specified
and held. provided. that (except as required by law) such custodian is not authorized to make any
deduction from the amount payable to the holder of such depositary receipt from any amount
received by the custodian in respect of the Government Obligation or the specific payment of
principal or interest evidenced by such depositary receipt.

“Holder™ or “Holders”™ means a Person or collectively all Persons in whose name a
Security is registered in the Securities Register.

“Indenture” means this instrument as originally executed or as it may from time to time
be amended or supplemented by one or more amendments or indentures supplemental hereto
entered into pursuant to the applicable provisions hereof.

5

“Interest Payment Date”™ means July 30, October 30, January 30 and April 30 of each
vear, commencing on July 30, 2009, during the term of this Indenture.

“Interest Period” means the period commencing on, and including, an Interest Payment
Date and continuing through and including the day prior to the next succeeding Interest Pavment
Date.

“Interest Rate” means with respect to any Interest Period. either the Fixed Rate or
Floating Rate in effect during such Interest Rate,

“Investment Company Aci” means the Investment Company Act of 1940 or any successor
statute thereto, in each case as amended from time to time.

“Investment Company Event” means the receipt by the Company of an Opinion of
Counsel experienced in such matters to the effect that, as a result of the occurrence of a change
in law or regulation (including any announced prospective change) or a written change in
interpretation or application of law or regulation by any legislative body. court, governmental
agency or regulatory authority, there is more than an insubstantial risk that the Company is or,
within ninety (90) days of the date of such opinion will be. considered an “investment company”
that is required to be registered under the Investment Company Act, which change or prospective
change becomes effective or would become effective, as the case may be. on or after the date of
the issuance of the Securities.

“LIBOR " has the meaning specified in Schedule A,

“LIBOR Business Day " has the meaning specified in Schedule A,

“LIBOR Determinarion Dare " has the meaning specified in Schedule A.

“Maturity,” when used with respect to any Security. means the date on which the
principal of such Security or any installment of principal becomes due and payable as therein or
herein provided. whether at the Stated Maturity or by declaration of acceleration, call for
redemption or otherwise,

“Notice of Defanlt” means a written notice of the kind specified in Section 5.1(c).
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“Officers’ Certificate” means a certificate signed by the Chairman of the Board, a Vice
Chairman of the Board, the Chief Executive Officer, the President or a Vice President. and by
the Chief Financial Officer. the Treasurer, an Assistant Treasurer, the Secretary or an Assistant
Secretary, of the Company and delivered to the Trustee.

“Chpinion of Counsel” means a written opinion of counsel, who may be counsel for or an
employee of the Company or any Affiliate of the Company.

“Optional Redemption Price™ has the meaning set forth in Section 11.1,
“Original Issue Dare™ means the date of original issuance of each Security.
“Other Taxes™ has the meaning set forth in Section 3.11(c).

“Outstanding” means, when used in reference to any Securities. as of the date of
determination, all Securities theretofore authenticated and delivered under this Indenture. except:

{i) Securities theretofore canceled by the Trustee or delivered to the Trustee
for cancellation:

(i1)  Securities for whose payment or redemption money in the necessary
amount has been theretofore deposited with the Trustee or any Payving Agent in trust for
the Holders of such Securities; provided, that. if such Securities are to be redeemed.
notice of such redemption has been duly given pursuant to this Indenture or provision
therefor satisfactory to the Trustee has been made; and

(iii)  Securities that have been paid or in substitution for or in lieu of which
other Securities have been authenticated and delivered pursuant to the provisions of this
Indenture, unless proof satisfactory to the Trustee is presented that any such Securities
are held by Holders in whose hands such Securities are valid, binding and legal
obligations of the Company;

provided, that in determining whether the Holders of the requisite principal amount of
Outstanding Securities have given any request. demand. authorization, direction, notice, consent
or waiver hereunder, Securities owned by the Company, if any, or any other obligor upon the
Securities or any Affiliate of the Company or such other obligor shall be disregarded and deemed
not to be Outstanding unless the Company shall hold all Ouistanding Securities, except that, in
determining whether the Trustee shall be protected in relying upon any such request, demand.
authorization, direction, netice, consent or waiver, only Securities that a Responsible Officer of
the Trustee actually knows to be so owned shall be so disreparded. Securities so owned that
have been pledged in good taith may be regarded as Outstanding if the pledgee establishes to the
satisfaction of the Trustee the pledgee’s right so to act with respect to such Securities and that the
pledgee is not the Company or any other obligor upon the Securities or any Affiliate of the
Company or such other obligor.

“Paying Agent” means the Trustee or any Person authorized by the Trustee (other than
the Company or any Affiliate of the Company) to pay the principal of or any premium or interest
on. or other amounts in respect of, any Securities on behalf of the Company.
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“Person” means a legal person, including any individual, corporation, estate, partnership,
joint venture, association, joint stock company. company. limited liability company. trust.
unincorporated association. government or any agency or political subdivision thereof, or any
other entity of whatever nature.

“Place of Payment” means, with respect to the Securities. the Corporate Trust Office of
the Trustee.

“Predecessor Security” of any particular Security means every previous Security
evidencing all or a portion of the same debt as that evidenced by such particular Security, For
the purposes of this definition, any security authenticated and delivered under Section 3.6 in lieu
of a mutilated. destroyed. lost or stolen Security shall be deemed to evidence the same debt as
the mutilated, destroyed, lost or stolen Security.

“Proceeding” has the meaning specified in Section 12.2 (b).

“Redemption Dare” means, when used with respect to any Security to be redeemed. the
date fixed for such redemption by or pursuant to this Indenture.

“Redemption Price” means, when used with respect to any Security w be redeemed. in
whole or in part. the Special Redemption Price or the Optional Redemption Price, as applicable,
at which such Security or portion thereot is to be redeemed as fixed by or pursuant to this
Indenture.,

“Reference Bunks™ has the meaning specified in Schedule A.

“Regular Record Date” for the interest payable on any Interest Payment Date with
respect to the Securities means the date that is fifteen (15) days preceding such Interest Payment
Date (whether or not a Business Day).

“Responsible Officer” means, when used with respect to the Trustee, the officer in the
Global Corporate Trust department of the Trustee having direct responsibility for the
administration of this Indenture,

“Rights Plan” means a plan of the Company providing for the issuance by the Company
to all holders of its Equity Interests of rights entitling the holders thercof to subscribe for or
purchase Equity Interests any class or series of Equity Interests in the Company which rights (i)
are deemed to be transferred with such Equity Interests and (ii) are also issued in respeet of
future issuances of such Equity Interests, in each case until the occurrence of a specified event or
events,

“Securities” or “Security " means any debt securities or debt security, as the case may be,
authenticated and delivered under this Indenture.

“Securities Act” means the Securitics Act of 1933 or any successor statute thereto. in
each case as amended from time to time.
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“Securities Register” and “Securities Registrar”™ have the respective meanings specified
in Section 3.5.

“Senior Debt™ means the principal of and any premium and interest on (including interest
accruing on or after the filing of any petition in bankruptcy or for reorganization relating to the
Company. whether or not such claim for post-petition interest is allowed in such proceeding) all
Debt of the Company, whether incurred on or prior to the date of this Indenture or thereafter
incurred, unless it is provided in the instrument creating or evidencing the same or pursuant to
which the same is outstanding, that such obligations are not superior in right of payment to the
Securities issued under this Indenture provided. that Senior Debt shall not be deemed 10 include
any (i) debt or (ii) other debt securities (and guarantees, if any. in respect of such debt securities)
issued to any trust (or a trustee of any such trust), partnership or other entity affiliated with the
Company that is a financing vehicle of the Company (a “financing entity™) in connection with
the issuance by such financing entity of equity securities or other securities. in each case of (i) or
(11) pursuant to an instrument that ranks pari passu with or junior in right of payment to this
Indenture.

“Series B Preferred Stock ™ has the meaning set forth in Section 10.6(b}.
“Series C Preferred Stock™ has the meaning set {orth in Section 10.6(b).

“Special Event™ means the occurrence of an Investment Company Event or a Tax Event
pursuant to Section 3.1.

“Special Record Date™ for the payment of any Defaulted Interest means a date fixed by
the Trustee pursuant to Section 3.1,

“Special Redemption Price” has the meaning set forth in Section 11.2.
“Stated Maruring” means March 30, 2034,

“Subordinated Debi”™ means any Debt that is subordinated in right of payment and
security to the Securities,

“Subsidiary™ of a Person means (a) any corporation more than fifty percent (30%) of the
outstanding voting stock or other voting interest of which shall at the time be owned, directly or
indirectly, by such Person and/or by one or more of its Subsidiaries or (b) any partnership,
limited liability company, association, joint venture or similar business organization more than
50% of the ownership interests having ordinary voting power of which shall at the time be
owned or Controlled, directly or indirectly. by such Person and/or by one or more of its
Subsidiaries. For purposes of this definition. “voting stock™ means stock that ordinarily has
voting power for the election of directors. whether at all times or only so long as no senior class
of stock has such voting power by reason of any contingency. Unless otherwise expressly
provided, all references herein to a “Subsidiary” shall mean a Subsidiary of the Company.

“Taberna” means, initially. Taberna Capital Management. LLC, having and address at

450 Park Avenue, New York, New York 10022, Attn: Rafacl Licht (or such other address and
notice party so designated by Taberna Capital Management, 1.L.C. and, after written notice from
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the Holders delivered to the Trustee and the Company by Holders owning a majority in
aggregate principal amount of Outstanding Securities, such successor representative of the
Holders so designated in such notice: provided, there shall only be one such Holder's
representative at any one time),

“Tax Event” means the receipt by the Company of an Opinion of Counsel experienced in
such matters to the effect that, as a result of (a) any amendment to or change (including any
announced prospective change) in the laws or any regulations thereunder of the United States or
any political subdivision or taxing authority thereof or therein or (b) any judicial decision or any
official administrative pronouncement (including any private letter ruling, technical advice
memorandum or field service advice) or regulatory procedure, including any notice or
announcement of intent to adopt any such pronouncement or procedure (an “Administrative
Action™), regardless of whether such judicial decision or Administrative Action is issued to or in
connection with a proceeding involving the Company and whether or not subject to review or
appeal. which amendment, change. judicial decision or Administrative Action is enacted,
promulgated or announced, in each case, on or after the date of issuance of the Securities, there is
more than an insubstantial risk that interest payable by the Company on the Securities is not, or
within ninety (90) days ot the date of such opinion, will not be, deductible by the Company, in
whole or in part, for United States federal income tax purposes.

“Trustee™ means the Person named as the “Trustee” in the first paragraph of this
instrument, solely in its capacity as such and not in its individual capacity, until a successor
Trustee shall have become such pursuant to the applicable provisions of this Indenture, and,
thereafter, “Trusiee” shall mean or include each Person who is then a Trustee hereunder.

“Trust Indenture Act” means the Trust Indenture Act of 1939, as amended and as in effect
on the date as of this Indenture,

SECTION 1.2.Compliance Ceriificate and Opinions.

{a) Upon any application or request by the Company to the Trustee to take any action
under any provision of this Indenture. the Company shall. if requested by the Trustee, furnish to
the Trustee an Officers’ Certificate stating that all conditions precedent (including covenants
compliance with which constitutes a condition precedent), if any, provided for in this Indenture
relating to the proposed action have been complied with and an Opinion of Counsel stating that
in the opinion of such counsel all such conditions precedent (including covenants compliance
with which constitutes a condition precedent), if any, have been complied with.

{b)  Every certificate or opinion with respect to compliance with a condition or
covenant provided for in this Indenture (other than the certificate provided pursuant to Section
10.3) shall include:

(i) a statement by each individual signing such certificate or opinion that such
individual has read such covenant or condition and the definitions herein relating thereto;

(i) a brief statement as to the nature and scope of the examination or

investigation upon which the statements or opinions of such individual contained in such
certificate or opinion are based:;
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(i)  astatement that, in the opinion of such individual, he or she has made such
examination or investigation as is necessary to enable him or her to express an informed
opinion as to whether or not such covenant or condition has been complied with; and

(iv)  astatement as to whether. in the opinion of such individual, such condition
or covenant has been complied with,

SECTION 1.3, Forms of Dociments Delivered ro Trusiee.

(a) In any case where several matters are required to be certified by, or covered by an
opinion of, any specified Person, it is not necessary that all such matters be certified by, or
covered by the opinion of. only one such Person. or that they be so certified or covered by only
one document, but one such Person may certify or give an opinion with respect to some matters
and one or more other such Persons as to other matters, and any such Person may certify or give
an opinion as to such matters in one or several documents.

{b) Any certificate or opinion of an officer of the Company may be based, insofar as
it relates to legal matters. upon a certificate or opinion of. or representations by, counsel. unless
such officer knows, or after reasonable inquiry should know, that the certificate or opinion or
representations with respect to matters upon which his or her certificate or opinion is based are
erroneous.  Any such certificate or Opinion of Counsel may be based, insofar as it relates to
factual matters, upon a certificate or opinion of, or representations by, an officer or officers of
the Company stating that the information with respect to such factual matters is in the possession
of the Company, unless such counsel knows, or after reasonable inquiry should know, that the
certificate or opinion or representations with respect to such matters are erroneous.

(¢} Where any Person is required to make. give or execute two or more applications,
requests. consents, certificates, statements, opinions or other instruments under this Indenture,
they may, but need not, be consolidated and form one instrument.

(d) Whenever, subsequent to the receipt by the Trustee of any Board Resolution,
Officers’ Certificate, Opinion of Counsel or other document or instrument, a clerical,
typographical or other inadvertent or unintentional error or omission shall be discovered therein,
a new document or instrument may be substituted therefor in corrected form with the same force
and effect as if originally received in the corrected form and, irrespective of the date or dates of
the actual execution and/or delivery thereof. such substitute document or instrument shall be
deemed to have been executed and/or delivered as of the date or dates required with respect to
the document or instrument for which it is substituted. Without limiting the generality of the
foregoing. any Securities issued under the authority of such defective document or instrument
shall nevertheless be the valid obligations of the Company entitled to the benefits of this
Indenture equally and ratably with all other Outstanding Securities.

SECTION 4. Acts of Holders.

{a) Any request. demand, authorization, direction. notice. consent, waiver or other
action provided by this Indenture to be given to or taken by Holders may be embodied in and
evidenced by one or more instruments of substantially similar tenor signed by such Holders in
person or by an agent thereol duly appointed in writing: and. except as herein otherwise
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expressly provided. such action shall become effective when such instrument or instruments
(including any appointment of an agent) is or are delivered to the Trustee, and. where it is hereby
expressly required. to the Company. Such instrument or instruments (and the action embodied
therein and evidenced thereby) are herein sometimes referred to as the “Act” of the Holders
signing such instrument or instruments. Proof of execution of any such instrument or of a
writing appointing any such agent shall be sufficient for any purpose of this Indenture and
conclusive in favor of the Trustee and the Company, if made in the manner provided in this
Section 1.4,

(b)  The fact and date of the execution by any Person of any such instrument or
writing may be proved by the affidavit of a witness of such execution or by the certificate of any
notary public or other officer authorized by law to take acknowledgments of deeds. certifving
that the individual signing such instrument or writing acknowledged to him or her the execution
thereof. Where such execution is by a Person acting in other than his or her individual capacity.
such certificate or affidavit shall also constitute sufficient proof of his or her authoritv. The fact
and date of the execution by any Person of any such instrument or writing, or the authority of the
Person exeeuting the same, may also be proved in any other manner that the Trustee deems
sufficient and in accordance with such reasonable rules as the Trustee may determine.

(¢} The ownership of the Securities shall be proved by the Securities Register.

(d)  Any request. demand. authorization, direction, notice, consent, waiver or other
action by the Holder of any Security shall bind every future Holder of the same Security and the
Holder of every Security issued upon the registration of transfer thereof or in exchange therefor
or in lieu thereof in respect of anything done or suffered to be done by the Trustee or the
Company in reliance thereon, whether or not notation of such action is made upon such Security.

(e) Without limiting the foregoing, a Holder entitled to take any action hereunder
with regard to any particular Security may do so with regard to all or any part of the principal
amount of such Security or by one or more duly appointed agents each of which may do so
pursuant to such appointment with regard to all or any part of such principal amount.

(H Except as set forth in paragraph (g) of this Section 1.4, the Company may set any
day as a record date for the purpose of determining the Holders of Outstanding Securities entitled
o give. make or take any request, demand. authorization, direction. notice. consent, waiver or
other action provided or permitted by this Indenture 1o be given. made or taken by Holders of the
Securities. If any record date is set pursuant to this paragraph. the Holders of Outstanding
Securities on such record date, and no other Holders, shall be entitled to take the relevant action.
whether or not such Holders remain Holders after such record date: provided, that no such action
shall be effective hercunder unless taken on or prior to the applicable Expiration Date (as defined
record date. Nothing in this paragraph shall be construed to prevent the Company from setting a
new record date for any action for which a record date has previously been sel pursuant to this
paragraph (whercupon the record date previously set shall automatically and with no action by
any Person be canceled and of no effect). Promptly after any record date is set pursuant to this
paragraph, the Company. at its own expense, shall cause notice of such record date, the proposed
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action by Holders and the applicable Expiration Date to be given to the Trustee in writing and
each Holder of Securities in the manner set forth in Section 1.6.

(g)  The Trustee may set any day as a record date for the purpose of determining the
Holders of Outstanding Securities entitled to join in the giving or making of (i) any Notice of
Default, (ii) any declaration of acceleration or rescission or annulment thereofl referred to in
Section 3.2, (iii) any request to institute proceedings referred to in Section 5.7(b) or (iv) any
direction referred to in Section 5.12. If any record date is set pursuant to this paragraph, the
Holders of Outstanding Securities on such record date, and no other Holders, shall be entitled to
join in such netice, declaration, request or direction, whether or not such Holders remain Holders
after such record date; provided. that no such action shall be effective hereunder unless taken on
or prior to the applicable Expiration Date by Holders of the requisite principal amount of
Outstanding Securities on such record date.  Nothing in this paragraph shall be construed to
prevent the Trustee from setting a new record date for any action for which a record date has
previously been set pursuant to this paragraph (whereupon the record date previously set shall
automatically and with no action by any Person be canceled and of no effect). Promptly after
any record date is sel pursuant to this paragraph, the Trustee. at the Company’s expense, shall
cause notice of such record date, the proposed action by Holders and the applicable Expiration
Date to be given to the Company in writing and to each Holder of the Securities in the manner
set forth in Section 1.6.

(h)  With respect to any record date set pursuant to paragraph (f) or (g) of this Section
1.4, the party hereto that sets such record date may designate any day as the “Expiration Daie”
and from time fo time may change the Expiration Date to any earlier or later day; provided, that
no such change shall be effective unless notice of the proposed new Expiration Date is given to
the other party hereto in writing, and to each Holder of the Securities in the manner set forth in
Section 1.6, on or prior to the existing Expiration Date. If an Expiration Date is not designated
with respect to any record date set pursuant to this Section 1.4, the party hereto that set such
record date shall be deemed to have initially designated the ninetieth (90") day after such record
date as the Expiration Date with respect thereto, subject to its right to change the Expiration Date
as provided in this paragraph. Notwithstanding the foregoing, no Expiration Date shall be later
than the one hundred eightieth (180"™) day atter the applicable record date,

SECTION 1.5.Notices, Etc. to Trustee and Company.

(a) Any request, demand. authorization. direction. notice, consent, waiver, Act of
Holders, or other document provided or permitted by this Indenture to be made upon, given or
furnished 1o, or filed with:

{i) the Trustee by any Holder. or the Company shall be sufficient for every
purpose hereunder if made. given, furnished or filed in writing to or with and received by
the Trustee at its Corporate Trust Office, or

(i) the Company by the Trustee, or any Holder shall be sufficient for every
purpose hereunder if in writing and mailed, first class, postage prepaid, to the Company
addressed to it at 19500 Jamboree Road, Irvine, CA 92612 or at any other address
previously furnished in writing to the Trustee by the Company.
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(b) The Trustee may, but is not required to, rely upon and comply with instructions
and directions sent by email or facsimile, (or any other reasonable means of communication) by
persons believed by the Trusiee in good faith to be authorized to provide such instructions or
direction; provided, however, that the Trustee may require such additional evidence,
confirmation or certification from any such party or parties as the Trustee, in its reasonable
discretion, deems necessary or advisable before acting or refraining from acting upon any such
instruction or direction.

(ch The Trustee agrees to accept and act upon instructions or directions pursuant to
this Agreement sent by unsecured email, facsimile transmission or other similar unsecured
electronic methods; provided, however, that any Person providing such instructions or directions
shall provide to the Trustee an incumbency certificate listing such designated persons, which
incumbency certificate shall be amended whenever a person is to be added or deleted from the
listing. If such Person elects to give the Trustee email or facsimile instructions (or instructions
by a similar electronic method) and the Trustee in its discretion elects to aet upon such
instructions, the Trustee’s understanding of such instructions shall be deemed controlling. The
Trustee shall not be liable for any losses. costs or expenses arising directly or indirectly from the
Trustee’s reliance upon and compliance with such instructions notwithstanding such instructions
conflict or are inconsistent with a subsequent written instruction. Fach Person providing
instructions or directions to the Trustee hereunder agrees to assume all risks arising out of the use
of such electronic methods to submit instructions and directions to the Trustee, including without
limitation the risk of the Trustee acting, in good faith, on unauthorized instructions, and the risk
of interception and misuse by third parties.

SECTION 1.6.Notice to Holders: Waiver,

Where this Indenture provides for notice to Holders of any event, such notice shall be
sufficiently given (unless otherwise herein expressly provided) if in writing and mailed. first
class. postage prepaid, to each Holder affected by such event to the address of such Holder as it
appears in the Securities Register. not later than the latest date (if any), and not earlier than the
carliest date (it any), prescribed for the giving of such notice. If. by reason of the suspension of
or irregularities in regular mail service or for any other reason, it shall be impossible or
impracticable to mail notice of any event to Holders when said notice is required to be given
pursuant to any provision of this Indenture, then any manner of giving such notice as shall be
satisfactory to the Trustee shall be deemed to be a sufficient giving of such notice. Tn any case
where notice to Holders is given by mail, neither the failure to mail such notice, nor any defect in
any notice so mailed, to any particular Holder shall atfect the sufficiency of such notice with
respect to other Holders, Where this Indenture provides for notice in any manner. such notice
may be waived in writing by the Person entitled to receive such notice. either before or after the
event. and such waiver shall be the equivalent of such notice. Waivers of notice by Holders shall
be filed with the Trustee, but such filing shall not be a condition precedent to the validity of any
action laken in reliance upon such waiver.

SECTION 1.7. Effect of Headings and Table of Contents.

The Article and Section headings herein and the Table of Contents are for convenience
only and shall not affect the construction of this Indenture.
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SECTION 1.8. Successors and Assigns,

This Indenture shall be binding upon and shall inure to the benefit of any successor to the
Company and the Trustee, including any successor by operation of law. Except in connection
with a transaction involving the Company that is permitted under Article VIII and pursuant to
which the assignee agrees in writing to perform the Company’s obligations hereunder. the
Company shall not assign its obligations hereunder.

SECTION 1.9, Separability Clause.

If any provision in this Indenture or in the Securities shall be invalid, illegal or
unenforceable, the validity. legality and enforceability of the remaining provisions shall not in
any way be affected or impaired thereby, and there shall be deemed substituted for the provision
at issue a valid, legal and enforceable provision as similar as possible to the provision at issue.

SECTION 1.10. Benefits of Indenture.

Nothing in this Indenture or in the Securities, express or implied. shall give to any
Person, other than the parties hereto and their successors and assigns, the holders of Senior Debt
and the Holders of the Securities and any benefit or any legal or equitable right, remedy or claim
under this Indenture.

SECTION 1.11. Governing Law.

This Indenture and the rights and obligations of each of the Holders, the Company
and the Trustee shall be construed and enforced in accordance with and governed by the
laws of the State of New York without reference to its conflict of laws provisions (other
than Section 5-1401 of the General Obligations Law).

SECTION 1.12. Submission to Jurisdiction,

ANY LEGAL ACTION OR PROCEEDING BY OR AGAINST ANY PARTY HERETO
OR WITH RESPECT TO OR ARISING OUT OF THIS INDENTURE MAY BE BROUGHT
IN OR REMOVED TO THE COURTS OF THE STATE OF NEW YORK. IN AND FOR THE
COUNTY OF NEW YORK. OR OF THE UNITED STATES OF AMERICA FOR THE
SOUTHERN DISTRICT OF NEW YORK (IN EACH CASE SITTING IN THE BOROUGH OF
MANHATTAN).  BY EXECUTION AND DELIVERY OF THIS INDENTURE, EACH
PARTY ACCEPTS. FOR ITSELF AND IN RESPECT OF ITS PROPERTY. GENERALLY
AND UNCONDITIONALLY. THE JURISDICTION OF THE AFORESAID COURTS (AND
COURTS OF APPEALS THEREFROM) FOR LEGAL PROCEEDINGS ARISING OUT OF
OR IN CONNECTION WITH THIS INDENTURE.

SECTION L.13. Non-Business Days.
If any Interest Payment Date, Redemption Date or Stated Maturity of any Security shall
not be a Business Day, then (notwithstanding any other provision of this Indenture or the

Securities) payment of interest. premium, if any, or principal or other amounts in respect of such
Security shall not be made on such date, but shall be made on the next suceeeding Business Day
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{and no interest shall accrue in respect of the amounts whose payment is so delayed for the
period from and after such Interest Payment Date, Redemption Date or Stated Maturity, as the
case may be, until such next succeeding Business Day) except that. if such Business Day falls in
the next succeeding calendar year, such payment shall be made on the immediately preceding
Business Day. in cach case with the same foree and effect as if made on the Interest Payment
Date or Redemption Date or at the Stated Maturity.

ARTICLE 11
SECURITY FORMS

SECTION 2.1.Form of Security.
Any Security issued hereunder shall be in substantially the following form:
IMPAC MORTGAGE HOLDINGS, INC.
Junior Subordinated Note due 2034
No.
$30.244.000

Impac Mortgage Holdings. Inc., a corporation organized and existing under the laws of
Maryland (hereinafter called the “Company,” which term includes any successor Person under
the Indenture hereinafier referred to), for value received. hereby promises to pay to Hare & Co.
or registered assigns, the principal sum of Thirty Million Two Hundred Forty-Four Thousand
Dollars ($30.244.000) on March 30, 2034, [If the Security is a Global Security, then insert — or
such other principal amount represented hereby as may be set forth in the records of the
Securities Registrar hercinafter referved to in accordance with the Indenture)] The Company
further promises to pay interest on said principal sum from May 8, 2009, quarterly in arrears on
July 30, October 30, January 30 and April 30 of each year. commencing July 30, 2009, or if any
such day is not a Business Day, on the next succeeding Business Day (and no interest shall
accrue in respect of the amounts whose payment is so delaved for the period from and after such
Interest Payment Date until such next succeeding Business Day), except that, if such Business
Day falls in the next succeeding calendar year, such payment shall be made on the immediately
preceding Business Day. in each case, with the same force and effect as if made on the Interest
Payment Date, at a fixed rate equal 1o the applicable Fixed Rate per annum in effect through the
Interest Period ending on March 29, 2018 (the “Fived Rate Period”) and thereafter at a variable
rate equal to the Floating Rate. until the principal hereof is paid or duly provided for or made
available for payment: provided, further, that any overdue principal. premium. if any, and any
overdue installment of interest shall bear Additional Interest at a fixed rate equal to the
applicable Fixed Rate during the Fixed Rate Period and thereafter at the applicable Floating Rate
(to the extent that the payment of such interest shall be legally enforceable), compounded
quarterly, from the dates such amounts are due until they are paid or made available for payment,
and such interest shall be payable on demand.

During the Fixed Rate Period. the amount of interest shall be computed on the basis of a
360-day year of twelve 30-day months and the amount payable for any partial period shall be
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computed on the basis of the number of days elapsed in a 360-day year of twelve 30-day months.
Upon expiration of the Fixed Rate Period. the amount of interest payable for any Interest Period
will be computed on the basis of a 360 day year and the actual number of days elapsed in the
relevant Interest Period. The interest so payable, and punctually paid or duly provided for, on
any Interest Payment Date shall. as provided in the Indenture, be paid to the Person in whose
name this Security (or one or more Predecessor Securities) is registered at the close of business
on the Regular Record Date for such interest installment. Any such interest not so punctually
paid or duly provided for shall forthwith cease to be payable to the Holder on such Regular
Record Date and may either be paid to the Person in whose name this Security (or one or more
Predecessor Securities) is registered at the close of business on a Special Record Date for the
payment of such Defaulted Interest to be fixed by the Trustee, notice whereof shall be given to
Holders of Securities not less than ten (10) days prior to such Special Record Date, or be paid at
any time in any other lawful manner not inconsistent with the requirements of any securities
exchange on which the Securities may be listed, and upon such notice as may be required by
such exchange. all as more fully provided in the Indenture.

Payment of principal of. premium, if any, and interest on this Security shall be made in
such coin or currency of the United States of America as at the time of payment is legal tender
for payment of public and private debts. Payments of principal, premium. if any, and interest
due at the Maturity of this Security shall be made at the Place of Payment upon surrender of such
Securities to the Paying Agent, and payments of interest shall be made, subject to such surrender
where applicable, by wire transfer at such place and to such account at a banking institution in
the United States as may be designated in writing to the Paying Agent at least ten (10) Business
Days prior to the date for payment by the Person entitled thereto unless proper written transfer
instructions have not been received by the relevant record date, in which case such payments
shall be made by check mailed to the address of such Person as such address shall appear in the
Security Register,

The indebtedness evidenced by this Security is, to the extent provided in the Indenture,
subordinate and junior in right of payment to the prior payment in full of all Senior Debt, and
this Security is issued subject to the provisions of the Indenture with respect thereto. Each
Holder of this Secwrity, by accepting the same, (a) agrees to and shall be bound by such
provisions, (b) authorizes and directs the Trustee on his or her behalf to take such actions as may
be necessary or appropriate to effectuate the subordination so provided and (¢) appoints the
I'rustee his or her attorney-in-fact for any and all such purposes. Each Holder hercof, by his or
her acceptance hereof, waives all notice of the acceptance of the subordination provisions
contained herein and in the Indenture by each holder of Senior Debt. whether now outstanding or
hereafter incurred. and waives reliance by each such holder upon said provisions.

Unless the certificate of authentication hereon has been executed by the Trustee by
manual signature, this Security shall not be entitled 10 any benefit under the Indenture or be valid
or obligatory for any purpose.

[FORM OF REVERSE OF SECURITY]

This Security is one of a duly authorized issue of securities of the Company (the
“Securities”) issued under the Junior Subordinated Indenture. dated as of May 8, 2009 (the
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“Indenture”). between the Company and The Bank of New York Mellon Trust Company,
National Association, a national banking association, as Trustee (in such capacity. the * Trusiee.”
which term includes any successor trustee under the Indenture). to which Indenture and all
indentures supplemental thereto reference is hereby made for a statement of the respective rights,
limitations of rights, duties and immunities thereunder of the Company. the Trustee, the holders
of Senior Debt and the Holders of the Securities and of the terms upon which the Securities are,
and are to be. authenticated and delivered,

All terms used in this Security that are defined in the Indenture shall have the meanings
assigned to them in the Indenture.

The Company may, on any Interest Payment Date, at its option, upon not less than thirty
(30) days® nor more than sixty (60) days” written notice to the Holders of the Securities (unless a
shorter notice period shall be satisfactory to the Trustee) on or after March 30, 2010 and subject
to the terms and conditions of Article X1 of the Indenture. redeem this Security in whole at any
time or in part from time to time at a Redemption Price equal to one hundred percent (100%) of
the principal amount hereof. together, in the case of any such redemption, with accrued interest,
including any Additional Interest, through but excluding the date fixed as the Redemption Date.

In addition, upon the occurrence and during the continuation of a Special Event, the
Company may, at its option, upon not less than thirty (30} days’ nor more than sixty (60) days’
written notice to the Holders of the Securities (unless a shorter notice period shall be satistactory
to the Trustee), redeem this Security. in whole but not in part. subject to the terms and conditions
of Article X1 of the Indenture at a Redemption Price equal to one hundred seven and one half
percent (107.5%) of the principal amount hereof, together. in the case of any such redemption,
with accrued interest, including any Additional Interest, through but excluding the date fixed as
the Redemption Date.

In the event of redemption of this Security in part only, a new Security or Securities for
the unredeemed portion hereof will be issued in the name of the Holder hereof upon the
cancellation hereof. If less than all the Securities are to be redeemed, the particular Securities to
be redeemed shall be selected not more than sixty (60) days prior to the Redemption Date by the
Trustee from the Qutstanding Securities not previously called for redemption. by such method as
the Trustee shall deem fair and appropriate and which may provide for the selection for
redemption of a portion of the principal amount of any Security.

The Indenture permits, with certain exceptions as therein provided, the Company and the
Trustee at any time to enter into a supplemental indenture or indentures for the purpose of
modifying in any manner the rights and obligations of the Company and of the Holders of the
Securities. with the consent of the Holders of not less than a majority in aggregate principal
amount of the Outstanding Securities. The Indenture also contains provisions permitting Holders
of specified percentages in principal amount of the Securities, on behalf of the Holders of all
Securities, to waive compliance by the Company with certain provisions of the Indenture and
certain past defaults under the Indenture and their consequences. Any such consent or waiver by
the Holder of this Security shall be conclusive and binding upon such Holder and upon all future
Holders of this Security and of any Security issued upon the registration of transfer hereof or in
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exchange herefor or in lieu hereof. whether or not notation of such consent or waiver is made
upon this Security,

No reference herein to the Indenture and no provision of this Security or of the Indenture
shall alter or impair the obligation of the Company, which is absolute and unconditional, to pay
the principal of and any premium, if any. and interest. including any Additional Interest (to the
extent legally enforceable), on this Security at the times. place and rate. and in the coin or
currency. herein prescribed.

As provided in the Indenture and subject to certain limitations therein set forth, the
transfer of this Security is restricted to transfers to “Qualified Purchasers” (as such term is
defined in the Investment Company Act of 1940, as amended), and is registrable in the Securities
Register, upon surrender of this Security for registration of transfer at the office or agency of the
Company maintained for such purpose. duly endorsed by. or accompanied by a written
instrument of transter in form satisfactory to the Company and the Securities Registrar and duly
executed by. the Holder hereof or such Holder's attorney duly authorized in writing, and
thereupon one or more new Securities, of like tenor. of authorized denominations and for the
same aggregate principal amount. will be issued to the designated transferee or transferees.

The Securities are issuable only in registered form without coupons in minimum
denominations of $100,000 and any integral multiple of $1.000 in excess thereof. As provided in
the Indenture and subject to certain limitations therein set forth, Securities are exchangeable for a
like aggregate principal amount of Securities and of like tenor of a different authorized
denomination, as requested by the Holder surrendering the same.

No service charge shall be made for any such registration of transfer or exchange, but the
Company may require payment of a sum sufficient to cover any tax or other governmental
charge payable in connection therewith.

The Company. the Trustee and any agent of the Company or the Trustee may treat the
Person in whose name this Security is registered as the owner hereof for all purposes, whether or
not this Security be overdue, and neither the Company, the Trustee nor any such agent shall be
affected by notice to the contrary.

The Company and. by its acceptance of this Security or a beneficial interest herein, the
Holder of. and any Person that acquires a beneficial interest in, this Security agree that. for
United States federal, state and local tax purposes, it is intended that this Security constitute
indebtedness.

This Security shall be construed and enforced in accordance with and governed by
the laws of the State of New York, without reference to its conflict of laws provisions (other
than Section 5-1401 of the General Obligations Law).

IN WITNESS WHEREOF, the Company has caused this instrument to be duly executed
on this 8 day of May. 2000,
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IMPAC MORTGAGE HOLDINGS, INC.

Name:
Title:

SECTION 2.2.Restricted Legend.

{a) Any Security issued hereunder shall bear a legend in substantially the following

“[LE THIS SECURITY IS A GLOBAL SECURITY INSERT: THIS SECURITY IS A
GLOBAL SECURITY WITHIN THE MEANING OF THE INDENTURE
HEREINAFTER REFERRED TO AND IS REGISTERED IN THE NAME OF THE
DEPOSITORY TRUST COMPANY ("DTC”) OR A NOMINEE OF DTC. THIS
SECURITY IS EXCHANGEABLE FOR SECURITIES REGISTERED IN THE NAME
OF A PERSON OTHER THAN DTC OR ITS NOMINEE ONLY IN THE LIMITED
CIRCUMSTANCES DESCRIBED IN THE INDENTURE, AND NO TRANSFER OF
THIS SECURITY (OTHER THAN A TRANSFER OF THIS SECURITY AS A
WHOLE BY DTC TO A NOMINEE OF DTC OR BY A NOMINEE OF DTC TO DTC
OR. ANOTHER NOMINEE OF DTC) MAY BE REGISTERED EXCEPT IN LIMITED
CIRCUMSTANCES,

UNLESS THIS SECURITY IS PRESENTED BY AN AUTHORIZED
REPRESENTATIVE OF DTC TO THE ISSUER OR ITS AGENT FOR
REGISTRATION OF TRANSFER, EXCHANGE OR PAYMENT. AND ANY
SECURITY ISSUED IS REGISTERED IN THE NAME OF CEDE & CO. OR IN
SUCH OTHER NAME AS REQUESTED BY AN AUTHORIZED REPRESENTATIVE
OF DTC (AND ANY PAYMENT HEREON IS MADE TO CEDE & CO. OR TO SUCH
OTHER ENTITY AS IS REQUESTED BY AN AUTHORIZED REPRESENTATIVE
OF DTC), ANY TRANSFER, PLEDGE OR OTHER USE HEREOF FOR VALUE OR
OTHERWISE BY OR TO ANY PERSON IS WRONGFUL INASMUCH AS THE
REGISTERED OWNER HEREOF. CEDE & CO., HAS AN INTEREST HEREIN.]

THE SECURITIES REPRESENTED BY THIS CERTIFICATE WERE ORIGINALLY
ISSUED IN A TRANSACTION EXEMPT FROM REGISTRATION UNDER THE
SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT™). AND
SUCH SECURITIES, AND ANY INTEREST THEREIN, MAY NOT BE OFFERED.
SOLD OR OTHERWISE TRANSFERRED IN THE ABSENCE OF SUCH
REGISTRATION OR AN APPLICABLE EXEMPTION THEREFROM. FEACH
PURCHASER OF ANY SECURITIES IS HEREBY NOTIFIED THAT THE SELLER
OF THE SECURITIES MAY BE RELYING ON THE EXEMPTION FROM THE
PROVISIONS OF SECTION 5 OF THE SECURITIES ACT PROVIDED BY RULE
144 A UNDER THE SECURITIES ACT.
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THE HOLDER OF THE SECURITIES REPRESENTED BY THIS CERTIFICATE
AGREES FOR THE BENEFIT OF THE COMPANY THAT (A) SUCH SECURITIES
MAY BE OFFERED, RESOLD OR OTHERWISE TRANSFERRED ONLY (I) TO
THE COMPANY OR (1) TO A PERSON WHOM THE SELLER REASONABLY
BELIEVES IS A "QUALIFIED PURCHASER" (AS DEFINED IN SECTION 2{a}51)
OF THE INVESTMENT COMPANY ACT OF 1940, AS AMENDED), AND (B) THE
HOLDER WILL NOTIFY ANY PURCHASER OF ANY SECURITIES FROM IT OF
THE RESALE RESTRICTIONS REFERRED TO IN (A) ABOVE.

THE SECURITIES WILL BE ISSUED AND MAY BE TRANSFERRED ONLY IN
BLOCKS HAVING AN AGGREGATE PRINCIPAL AMOUNT OF NOT LESS THAN
$100,000. TO THE FULLEST EXTENT PERMITTED BY LAW, ANY ATTEMPTED
TRANSFER OF SECURITIES. OR ANY INTEREST THEREIN, IN A BLOCK
HAVING AN AGGREGATE PRINCIPAL AMOUNT OF LESS THAN $100.000 AND
MULTIPLES OF $1.000 IN EXCESS THEREOF SHALL BE DEEMED TO BE VOID
AND OF NO LEGAL EFFECT WHATSOEVER. TO THE FULLEST EXTENT
PERMITTED BY LAW. ANY SUCH PURPORTED TRANSFERFE SHALL BE
DEEMED NOT TO BE THE HOLDER OF SUCH SECURITIES FOR ANY PURPOSE,
INCLUDING, BUT NOT LIMITED TO, THE RECEIPT OF PRINCIPAL OF OR
INTEREST ON SUCH SECURITIES, OR ANY INTEREST THEREIN. AND SUCH
PURPORTED TRANSFEREE SHALL BE DEEMED TO HAVE NO INTEREST
WHATSOEVER IN SUCH SECURITIES.

THE HOLDER OF THIS SECURITY, OR ANY INTEREST THEREIN, BY ITS
ACCEPTANCE HEREOF OR THEREOF ALSO AGREES, REPRESENTS AND
WARRANTS THAT IT IS NOT AN EMPLOYEE BENEFIT, INDIVIDUAL
RETIREMENT ACCOUNT OR OTHER PLAN OR ARRANGEMENT SUBJECT TO
TITLE I OF THE EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 1974,
AS AMENDED (“ERISA™), OR SECTION 4975 OF THE INTERNAL REVENUE
CODE OF 1986, AS AMENDED (THE “CODE"™ (EACH A “PLAN"), OR AN
ENTITY WHOSE UNDERLYING ASSETS INCLUDE “PLAN ASSEIS” BY
REASON OF ANY PLAN'S INVESTMENT IN THE ENTITY, AND NO PERSON
INVESTING “PLAN ASSETS” OF ANY PLAN MAY ACQUIRE OR HOLD THIS
SECURITY OR ANY INTEREST THEREIN. ANY PURCHASER OR HOLDER OF
THE SECURITIES OR ANY INTEREST THEREIN WILL BE DEEMED TO HAVE
REPRESENTED BY ITS PURCHASE AND HOLDING THEREOF THAT IT IS NOT
AN EMPLOYEE BENEFIT PLAN WITHIN THE MEANING OF SECTION 3(3) OF
ERISA, OR A PLAN TO WHICH SECTION 4975 OF THE CODE IS APPLICABLE, A
TRUSTEE OR OTHER PERSON ACTING ON BEHALF OF AN EMPLOYEE
BENEFIT PLAN OR PLAN, OR ANY OTHER PERSON OR ENTITY USING THE
ASSETS OF ANY EMPLOYEE BENEFIT PLAN OR PLAN TO FINANCE SUCH
PURCHASE."

(b) The above legends shall not be removed from any Security unless there is
delivered to the Company satisfactory evidence, which may include an Opinion of Counsel. as
may be reasonably required to ensure that any future transfers thereof may be made without
restriction under or violation of the provisions of the Securities Act and other applicable law.
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Upon provision of such satisfactory evidence, the Company shall execute and deliver to the
Trustee. and the Trustee shall deliver, upon receipt of a Company Order directing it to do so, a
Security that does not bear the legend.

SECTION 2.3, Form of Trustee s Certificate of Authentication.
The Trustee’s certificate of authentication shall be in substantially the following form:
This is one of the Securities referred to in the within-mentioned Indenture.

Dated:

THE BANK OF NEW YORK MELLON TRUST
COMPANY, NATIONAL ASSOCIATION, not in
its individual capacity, but solely as Trustee

By:

Authorized signatory
SECTION 2.4. Temporary Securities.

(a) Pending the preparation of definitive Securities, the Company may execute. and
upon Company Order the Trustee shall authenticate and deliver, temporary Securities that are
printed. lithographed, typewritten. mimeographed or otherwise produced, in any denomination,
substantially of the tenor of the definitive Securities in licu of which they are issued and with
such appropriate insertions, omissions, substitutions and other variations as the officers
executing such Securities may determine, as evidenced by their execution of such Securities.

(by It temporary Securities are issued, the Company will cause definitive Securities to
be prepared without unreasonable delay. After the preparation of definitive Securities. the
temporary Securities shall be exchangeable for the definitive Securities upon surrender of the
temporary Securities at the office or agency of the Company designated for that purpose without
charge to the Holder. Upon surrender for cancellation of any one or more temporary Securities,
the Company shall execute and the Trustee shall authenticate and deliver in exchange therefor
one or more definitive Securities of any authorized denominations having the same Original
Issue Date and Stated Maturity and having the same terms as such temporary Securities. Until so
exchanged, the temporary Securities shall in all respects be entitled o the same benefits under
this Indenture as definitive Securities.

SECTION 2.5, Definitive Securities.

The Securities issued on the Original Issue Date shall be in definitive form. The
definitive Securities shall be printed. lithographed or engraved. or produced by any combination
of these methods, 1if required by any securities exchange on which the Securities may be listed.
on a steel engraved border or steel engraved borders or may be produced in any other manner
permitted by the rules of any securities exchange on which the Securities may be listed. all as
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determined by the officers executing such Securitics, as evidenced by their execution of such
Securities.

ARTICLE Il

THE SECURITIES
SECTION 3.1. Payment of Principal and Inierest,

(a) The unpaid principal amount of the Securities shall bear interest at the applicable
Fixed Rate through the Interest Payment Date in March, 2018 and thereafter at the applicable
Floating Rate until paid or duly provided for. such interest to accrue from May 8, 2009 or from
the most recent Interest Payment Date to which interest has been paid or duly provided for, and
any overdue principal, premium, if any, and any overdue installment of interest shall bear
Additional Interest at the Fixed Rate through the Fixed Rate Period. and thereafter at the Floating
Rate, compounded quarterly from the dates such amounts are due until they are paid or funds for
the payment thereof are made available for payment.

(b) Interest and Additional Interest on any Security that is payable, and is punctually
paid or duly provided for, on any Interest Payment Date shall be paid to the Person in whose
name that Security (or one or more Predecessor Securities) is registered at the close of business
on the Regular Record Date for such interest. except that interest and any Additional Interest
payable on the Stated Maturity (or any date of principal repayment upon early maturity) of the
principal of a Security or on a Redemption Date shall be paid to the Person to whom principal is
paid. The initial payment of interest on any Security that is issued between a Regular Record
Date and the related Interest Payment Date shall be payable as provided in such Security.

(c)  Any interest on any Security that is due and payable, but is not timely paid or duly
provided for, on any Interest Payment Date for the Securities (herein called “Defaulted Tnterest™)
shall forthwith cease to be payable to the registered Holder on the relevant Regular Record Date
by virtue of having been such Holder. and such Defaulted Interest may be paid by the Company,
at its election in each case, as provided in paragraph (i) or (ii) below:

(i) The Company may elect to make payment of any Defaulted Interest to the
Persons in whose names the Securities (or their respective Predecessor Securities) are
registered at the close of business on a special record date for the payment of such
Defaulted Interest (a “Special Record Date™), which shall be fixed in the following
manner. At least thirty (30) days prior 1o the date of the proposed payment, the Company
shall notify the Trustee in writing of the amount of Defaulted Interest proposed to be paid
on cach Security and the date of the proposed payment. and at the same time the
Company shall deposit with the Trustee an amount of money equal to the aggregate
amount proposed to be paid in respect of such Defaulted Interest or shall make
arrangements satisfactory to the Trustee for such deposit prior to the date of the proposed
pavment, such money when deposited to be held in trust for the benefit of the Persons
entitled to such Defaulted Interest. Thereupon the Trustee shall fix a Special Record
Date for the payment of such Detaulted Interest. which shall be not more than fifieen (15)
days and not less than ten (10) days prior 1o the date of the proposed payment and not less
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than ten (10) days after the receipt by the Trustee of the notice of the proposed payment.
The Trustee shall promptly notify the Company of such Special Record Date and. in the
name and at the expense of the Company, shall cause notice of the proposed payment of
such Defaulted Interest and the Special Record Date therefor to be mailed. first class.
postage prepaid. to each Holder of a Security at the address of such Holder as it appears
in the Securities Register not less than ten (10) days prior to such Special Record Date.
Notice of the proposed payment of such Defaulted Interest and the Special Record Date
therefor having been so mailed, such Defaulted Interest shall be paid to the Persons in
whose names the Securities (or their respective Predecessor Securities) are regisiered on
such Special Record Date; or

(ii)  The Company may make payment of any Defaulted Interest in any other
lawful manner not inconsistent with the requirements of any securities exchange or
automated quotation system on which the Securities may be listed, traded or quoted, and.
upon such notice as may be required by such exchange or automated quotation system (or
by the Trustee if the Securities are not listed), if. after notice given by the Company to the
Trustee of the proposed payment pursuant to this clause. such payment shall be deemed
practicable by the Trustee.

(dy Payments of interest on the Securities shall include interest accrued to but
excluding the respective Interest Payment Dates. During the Fixed Rate Period. the amount of
interest payable for any Interest Period for the Securities shall be computed and paid on the basis
of a 360-day year of twelve 30-day months and the amount payable for any partial period shall
be computed on the basis of the number of days elapsed in a 360-day vear of twelve 30-day
months. Upon expiration of the Fixed Rate Period, the amount of interest pavable for any
Interest Period will be computed on the basis of a 360 day year and the actual number of days
elapsed in the relevant Interest Period.

(€) Payment of principal of. or premium. if any. and interest on the Securities shall be
made in such coin or eurrency of the United States of America as at the time of payment is legal
tender for payment of public and private debts, Payvments of principal. premium. if any. and
interest due at the Maturity of such Securities shall be made at the Place of Payment upon
surrender of such Securities to the Paying Agent and payments of interest shall be made subject
to such surrender where applicable, by wire transfer at such place and to such account at a
banking institution in the United States as may be designated in writing to the Paying Agent at
least ten (10) Business Days prior to the date for payment by the Person entitled thereto unless
proper written transfer instructions have not been received by the relevant record date. in which
case such payments shall be made by check mailed to the address of such Person as such address
shall appear in the Security Register.

if) Subject to the foregoing provisions of this Section 3.1, each Security delivered
under this Indenture upon transfer of or in exchange for or in lieu of any other Security shall
carry the rights to interest accrued and unpaid. and to accrue, that were carried by such other
Security.
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SECTION 3.2. Denominations,

The Securities shall be in registered form without coupons and shall be issuable in
minimum denominations of $100,000 and any integral multiple of $1,000 in excess thereof.

SECTION 3.3, Execution, Authentication, Delivery and Dating.

(a) At any time and from time to time afler the execution and delivery of this
Indenture, the Company may deliver the Securities in an aggregate principal amount (including
all then Outstanding Securities) not in excess of Thirty Million Two Hundred Fortv-Four
Thousand Dollars ($30,244.000) executed by the Company to the Trustee for authentication,
together with a Company Order for the authentication and delivery of such Securities, and the
Trustee in accordance with the Company Order shall authenticate and deliver such Securities. In
authenticating such Securities, and accepting the additional responsibilities under this Indenture
in relation to such Securities, the Trustee shall be entitled to receive. and shall be fully protected
in relving upon:

(i) a copy of any Board Resolution relating thereto; and

(i)  an Opinion of Counsel stating that: (1) such Securities, when authenticated
and delivered by the Trustee and issued by the Company in the manner and subject to any
conditions specified in such Opinion of Counsel. will constitute, and the Indenture
constitutes. valid and legally binding obligations of the Company. cach enforceable in
accordance with its terms, subject to bankruptcy, insolvency, fraudulent transfer,
reorganization, moratorium and similar laws of general applicability relating to or
affecting creditors’ rights and to general equity principles; (2) the Securities have been
duly authorized and executed by the Company and have been delivered to the Trustee for
authentication in accordance with this Indenture: (3) the Securities are not required to be
registered under the Securities Act; and (4) the Indenture is not required to be qualified
under the Trust Indenture Act.

(b)  The Securities shall be executed on behalf of the Company by its Chairman of the
Board, its Vice Chairman of the Board, its Chief Executive Officer. its President or one of its
Vice Presidents. The signature of any of these officers on the Securities may be manual or
facsimile. Securities bearing the manual or facsimile signatures of individuals who were at any
time the proper officers of the Company shall bind the Company, notwithstanding that such
individuals or any of them have ceased to hold such offices prior to the authentication and
delivery of such Securities or did not hold such offices at the date of such Securities,

{c) No Security shall be entitled to any benefit under this Indenture or be valid or
obligatory for any purpose. unless there appears on such Security a certificate of authentication
substantially in the form provided for herein executed by the Trustee by the manual signature of
one of its authorized signatories, and such certificate upon any Security shall be conclusive
evidence, and the only evidence, that such Security has been duly authenticated and delivered
hereunder. Notwithstanding the foregoing. if any Security shall have been authenticated and
delivered hereunder but never issued and sold by the Company. and the Company shall deliver
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Indenture such Security shall be deemed never to have been authenticated and delivered
hereunder and shall never be entitled to the benefits of this Indenture.

{d) Each Security shall be dated the date of its authentication.
SECTION 3. 4.Global Securities.

(a) Upon the election of the Holder after the Original Issue Date, which election need
not be in writing, the Securities owned by such Holder shall be issued in the form of one or more
Global Securities registered in the name of the Depositary or its nominee. Each Global Security
issued under this Indenture shall be registered in the name of the Depositary designated by the
Company for such Global Security or a nominee thereof and delivered to such Depositary or a
nominee thereof or custodian therefor. and each such Global Security shall constitute a single
Security for all purposes of this Indenture.

{b)  Notwithstanding any other provision in this Indenture, no Global Security may be
exchanged in whole or in part for registered Securities, and no transfer of a Global Security in
whole or in part may be registered, in the name of any Person other than the Depositary for such
Global Security or a nominee thereof unless (i) such Depositary advises the Trustee and the
Company in writing that such Depositary is no longer willing or able to properly discharge its
responsibilities as Depositary with respect to such Global Security, and no qualified successor is
appointed by the Company within ninety (90) days of receipt by the Company of such notice,
(ii) such Depositary ceases to be a clearing agency registered under the Exchange Act and no
successor is appointed by the Company within ninety (90) days after obtaining knowledge of
such event. (iii) the Company executes and delivers to the Trustee a Company Order stating that
the Company elects to terminate the book-entry system through the Depositary or (iv) an Event
of Default shall have occurred and be continuing. Upon the occurrence of any event specified in
clause (i), (ii), (iif} or (iv) above, the Trustee shall notify the Depositary and instruct the
Depositary to notify all owners of beneficial interests in such Global Security of the occurrence
of such event and of the availability of Securities to such owners of beneficial interests
requesting the same. The Trustee may conclusively rely. and be protected in relying, upon the
written identification of the owners of beneficial interests fumnished by the Depositary, and shall
not be liable for any delay resulting trom a delay by the Depositary. Upon the issuance of such
Securities and the registration in the Securities Register of such Securities in the names of the
Holders of the beneficial interests therein, the Trustees shall recognize such holders of beneficial
interests as Holders.

() If any Global Security is to be exchanged for other Securities or canceled in part.
or if another Security is to be exchanged in whole or in part for a beneficial interest in any
Global Security, then either (i} such Global Security shall be so surrendered for exchange or
cancellation as provided in this Article [11 or (ii) the principal amount thereof shall be reduced or
increased by an amount equal to (x) the portion thereof to be so exchanged or canceled, or (v) the
principal amount of such other Security to be so exchanged for a beneficial interest therein, as
the case may be, by means of an appropriate adjustment made on the records of the Securities
Registrar, whereupon the Trustee, in accordance with the Applicable Depositary Procedures.
shall instruct the Depositary or its authorized representative to make a corresponding adjustment
to its records.  Upon any such surrender or adjustment of a Global Security by the Depositary,
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accompanied by registration instructions, the Company shall execute and the Trustee shall
authenticate and deliver any Sccurities issuable in exchange for such Global Security (or any
portion thereof) in accordance with the instructions of the Depositary. The Trustee shall not be
liable for any delay in delivery of such instructions and may conclusively rely on, and shall be
fully protected in relying on, such instructions.

id) Every Security authenticated and delivered upon registration of transfer of. or in
exchange for or in lieu of, a Global Security or any portion thereof shall be authenticated and
delivered in the form of, and shall be, a Global Security, unless such Security is registered in the
name of a Person other than the Depositary for such Global Security or a nominee thereof.

(e) The Depositary or its nominee, as the registered owner of a Global Security, shall
be the Holder of such Global Security for all purposes under this Indenture and the Securities,
and owners of beneficial interests in a Global Security shall hold such interests pursuant to the
Applicable Depositary Procedures. Accordingly. any such owner’s beneficial interest in a
Global Security shall be shown only on, and the transfer of such interest shall be effected only
through, records maintained by the Depositary or its nominee or its Depositary Participants. The
Securities Registrar and the Trustee shall be entitled to deal with the Depositary for all purposes
of this Indenture relating to a Global Security (including the payment of principal and interest
thereon and the giving of instructions or directions by owners of beneficial interests therein and
the giving of notices) as the sole Holder of the Security and shall have no obligations to the
owners of beneficial interests therein. Neither the Trustee nor the Securities Registrar shall have
any lLiability in respect of any transfers effected by the Depositary.

(b The rights of owners of beneficial interests in a Global Security shall be exercised
only through the Depositary and shall be limited to those established by law and agreements
between such owners and the Depositary and/or its Depositary Participants.

(g) Mo holder of any beneficial interest in any Global Security held on its behalf by a
Depositary shall have any rights under this Indenture with respect to such Global Security, and
such Depositary may be treated by the Company, the Trustee and any agent of the Company or
the Trustee as the owner of such Global Security for all purposes whatsoever. None of the
Company. the Trustee nor any agent of the Company or the Trustee will have any responsibility
or liability for any aspeet of the records relating to or payments made on account of beneficial
ownership interests of a Global Security or maintaining, supervising or reviewing any records
relating to such beneficial ownership interests. Notwithstanding the foregoing. nothing herein
shall prevent the Company, the Trustee or any agent of the Company or the Trustee from giving
effect to any written certification. proxy or other authorization furnished by a Depositary or
impair, as between a Depositary and such holders of beneficial interests. the operation of
customary practices governing the exercise of the rights of the Depositary (or its nominee) as
Holder of any Security,

SECTION 3.5, Registration, Transfer und Exchange Generally.
{a)  The Trustee shall cause to be kept at the Corporate Trust Office a register (the

“Securities Register™) in which the registrar and transfer agent with respect to the Securities (the
“Securitiey Registrar™), subject to such reasonable regulalions as it may prescribe, shall provide
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for the registration of Securities and of transfers and exchanges of Securities, The Trustee shall
at all times also be the Securities Registrar. The provisions of Article VI shall apply to the
Trustes in its role as Securities Registrar.

(b) Subject to compliance with Section 2.2(b), upon surrender for registration of
transfer of any Security at the offices or agencies of the Company designated for that purpose the
Company shall execute, and the Trustee shall authenticate and deliver. in the name of the
designated transferee or transferees, one or more new Securities of any authorized denominations
of like tenor and aggregate principal amount,

(c) Al the option of the Holder. Securities may be exchanged for other Securities of
any authorized denominations. of like tenor and aggregate principal amount, upon surrender of
the Securities to be exchanged at such office or agency. Whenever any Securities are so
surrendered for exchange, the Company shall execute, and the Trustee shall authenticate and
deliver, the Securities that the Holder making the exchange is entitled to receive.

(d) All Securities issued upon any transfer or exchange of Securities shall be the valid
obligations of the Company. evidencing the same debt, and entitled to the same benefits under
this Indenture, as the Securities surrendered upon such transfer or exchange.

(e) Every Security presented or surrendered for transfer or exchange shall (if so
required by the Company or the Trustee) be duly endorsed. or be accompanied by a written
instrument of transfer in form satisfactory 0 the Company and the Securities Registrar, duly
executed by the Holder thereof or such Holder's attorney duly authorized in writing.

(H No service charge shall be made to a Holder for any transfer or exchange of
Securities, but the Company may require payment of a sum sufficient to cover any tax or other
governmental charge that may be imposed in connection with any transfer or exchange of
Securities,

(g Neither the Company nor the Trustee shall be required pursuant to the provisions
of this Section 3.5 (g): (i) fo issue, register the transfer of or exchange any Security during a
period beginning at the opening of business fifteen (15) days before the day of selection for
redemption of Securities pursuant to Article X1 and ending at the close of business on the day of
mailing of the notice of redemption or (ii) to register the transfer of or exchange any Security so
selected for redemption in whole or in part, except. in the case of any such Security to be

redeemed in part, any portion thereof not to be redeemed.

(h) The Company shall designate an office or offices or agency or agencies where
Securities may be surrendered for registration or transter or exchange. The Company initially
designates the Corporate Trust Otfice as its office and agency for such purposes. The Company
shall give prompt written notice to the Trustee and to the Holders of any change in the location
of any such office or agency.

(i) The Securities may only be transferred to the Company or a “Qualified
Purchaser” as such term is defined in Section 2(a)(51) of the Investment Company Act.
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(i) Neither the Trustee nor the Securities Registrar shall be responsible for
ascertaining whether any transfer hereunder complies with the registration provisions of or any
exemptions from the Securities Act. applicable state securities laws or the applicable laws of any
other jurisdiction, ERISA, the United States Internal Revenue Code of 1986, as amended, or the
Investment Company Act: provided, that if a certificate is specifically required by the express
terms of this Section 3.5 to be delivered to the Trustee or the Securities Registrar by a Holder or
transferee of a Security, the Trustee and the Securities Registrar shall be under a duty to receive
and examine the same to determine whether or not the certificate substantially conforms on its
face to the requirements of this Indenture and shall promptly notify the party delivering the same
if such certiticate does not comply with such terms.

SECTION 3.0, Mutilated, Destroved, Lost and Stolen Securisies.

(a) If any mutilated Security is surrendered to the Trustee together with such security
or indemnity as may be required by the Trustee to save the Company and the Trustee harmless,
the Company shall execute and the Trustee shall authenticate and deliver in exchange therefor a
new Security of like tenor and aggregate principal amount and bearing a number not
contemporaneously outstanding.

(k) It there shall be delivered to the Trustee (i) evidence to its satisfaction of the
destruction. loss or thefi of any Security and (ii) such security or indemnity as may be required
by it to save each of the Company and the Trustee harmless, then. in the absence of notice to the
Company or the Trustee that such Security has been acquired by a bona fide purchaser, the
Company shall execute and upon its written request the Trustee shall authenticate and deliver, in
lieu of any such destroyed. lost or stolen Security, a new Security of like tenor and aggregate
principal amount as such destroyed, lost or stolen Security, and bearing a number not
contemporancously outstanding,

(c) If any such mutilated, destroyed, lost or stolen Security has become or is about to
become due and payable, the Company in its discretion may, instead of issuing a new Security.
pay such Security.

(d) Upon the issuance of any new Security under this Section 3.6, the Company may
require the payment of a sum sufficient to cover any tax or other governmental charge that may
be imposed in relation thereto and any other expenses (including the fees and expenses of the
Trustee) connected therewith.

(e) Every new Security issued pursuant to this Section 3.6 in lieu of any mutilated,
destroyed. lost or stolen Security shall constitute an original additional contractual obligation of
the Company, whether or not the mutilated. destroyed, lost or stolen Security shall be at any time
enforceable by anyone, and shall be entitled to all the benefits of this Indenture equally and
proportionately with any and all other Securities duly issued hereunder.

(f) The provisions of this Section 3.6 are exclusive and shall preclude (to the extent

lawful) all other rights and remedies with respect to the replacement or payment of mutilated.
destroyed, lost or stolen Securities,
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SECTION 3.7, Persons Deemed Chwners,

The Company, the Trustee and any agent of the Company or the Trustee shall treat the Person in
whose name any Security is registered as the owner of such Security for the purpose of receiving
payment of principal of and any interest on such Security and for all other purposes whatsoever,
and neither the Company, the Trustee nor any agent of the Company or the Trustee shall be
affected by notice to the contrary.

SECTION 3.8.Cancellation.

All Securities surrendered for payment, redemption. transfer or exchange shall. if surrendered to
any Person other than the Trustee, be delivered to the Trustee, and any such Securities and
Securities surrendered directly to the Trustee for any such purpose shall be promptly canceled by
it. The Company may at any time deliver 1o the Trustee for cancellation any Securities
previously authenticated and delivered hereunder that the Company may have acquired in any
manner whatsoever, and all Securities so delivered shall be promptly canceled by the Trustee.
No Securities shall be authenticated in lieu of or in exchange for any Securities canceled as
provided in this Section 3.8, except as expressly permitted by this Indenture. All canceled
Securities shall be retained or disposed of by the Trustee in accordance with its customary
practices and the Trustee shall deliver to the Company a certificate of such disposition.

SECTION 3.9, Reserved
SECTION 3.10. Reserved
SECTION 3.11. Agreed Tax Treatment.

(a) Each Security issued hereunder shall provide that the Company and, by its
acceptance or acquisition of a Security or a beneficial interest therein, the Holder of. and any
Person that acquires a direct or indirect beneficial interest in, such Security, intend and agree to
treat such Security as indebtedness of the Company for United States Federal. state and local tax
purposes. The provisions of this Indenture shall be interpreted to further this intention and
agreement of the parties.

(b) Any and all payments by or for the account of the Holders. or in respect of
the Securities, shall be made free and clear of and without deduction for any and all present or
future taxes, levies, imposts, deductions, charges or withholdings. and all liabilities with respect
thereto, excluding net income taxes and franchise taxes imposed on (or measured by) net income
imposed on any Holder. or any other recipient of any payment to be made by or on account of
any obligation of the Company hereunder as a result of a present or former connection between
such Person and the jurisdiction imposing such tax levy. impost or withholding or any political
subdivision or taxing authority thercof or therein, other than any such connection arising solely
from such Holder having executed, delivered or performed its obligations or received a payment
under, or enforced. the Securities (all such non-excluded taxes. levies, imposts. deductions,
charges, withholdings and liabilities in respect of pavments hereunder or under the Securities
being hereinafter referred to as “Tuxes™). If any Holder shall be required by law to deduct or
withhold any Taxes from or in respect of any sum payable hereunder or under any Security, (i)
the sum payable by the Company shall be increased as may be necessary so that after the
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Company and such Holder, as the case may be, have made all required deductions and
withholdings (including deductions and withholdings applicable o additional sums pavable
under this Section 3.11) such Holder receives an amount equal to the sum it would have received
had no such deductions or withholdings been made, (ii) the Company shall make all such
deductions or withholdings, and (iii) the Company shall pay the full amount deducted or
withheld 1o the relevant taxation authority or other authority in accordance with applicable law.

() In addition, the Company shall pay to the relevant taxing authority in
accordance with applicable law, and indemnify and hold the Holders harmless from. any present
or future stamp. documentary. excise. property or similar taxes, charges or levies that arise from
any payment made hereunder or under the Securities or from the execution, delivery or
registration of, performance under, or otherwise with respect to, this Indenture or the Securities
{hereinafter referred to as “Orher Taxes™).

(d)  The Company shall indemnify each Holder for and hold each Holder
harmless against the full amount of Taxes and Other Taxes, and for the full amount of Taxes and
Other Taxes of any kind imposed by any jurisdiction on amounts payable under this
Section 3.11, imposed on or paid by any such Holder and any liability (including penalties,
additions to tax, interest and expenses) arising therefrom or with respect thereto. This
indemnification shall be made within thirty (30) days from the date any such Holder makes
written demand therefor,

(e) Within thirty (30) days after the date of any payment of Taxes, the
Company shall furnish to any such Holder the original or a certified copy of a receipt evidencing
such payment,

SECTION 3.12. CUSIP Numbers.

The Company in issuing the Securities may use “CUSIP" numbers (if then generally in
use), and, if so, the Trustee shall use “CUSIP™ numbers in notices of redemption and other
similar or related materials as a convenience to Holders; provided, that any such notice or other
materials may state that no representation is made as to the correctness of such numbers either as
printed on the Securities or as contained in any notice of redemption or other materials and that
reliance may be placed only on the other identification numbers printed on the Securities. and
any such redemption shall not be affected by any defect in or omission ol such numbers,

SECTION 3.13 Shareholders Commumications Act

{a) With respect to securities under and as defined in the Sharcholders
Communications Act of 1985 (the "SCA") issued in the United States. the SCA requires the
Trustee to disclose to the issuers. upon their request, the name, address and securities position of
its customers who are (i) the "beneficial owners" (as defined in the SCA) of the issuer’s
securities, if the beneficial owner does not object to such disclosure, or (i) acting as a
"respondent bank" (as defined in the SCA) with respect to the securities. (Under the SCA.
"respondent banks"” do not have the option of objecting to such disclosure upon the issuers’
request.) The SCA defines a "beneficial owner" as any person who has, or shares. the power to
vote a security (pursuant to an agreement or otherwise). or who directs the voting of a security.
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T'he SCA defines a "respondent bank" as any bank, association or other entity that excrcises
fiduciary powers which holds securities on behalf of beneficial owners and deposits such
securities for safekeeping with a bank, such as Trustee. Under the SCA. each Holder is either the
"beneficial owner” or a "respondent bank."

(b For Purposes of this Indenture. until Trustee receives a contrary written
instruction from a Holder. Trustee shall assume that such Holder is the beneficial owner of the
Securities.

(c) For purposes of this Indenture, until Trustee receives a contrary instruction
from a Holder. Trustee shall release the name, address and securities position to the Issuer, if the
Issuer requests such information pursuant to the SCA for the specific purpose of direct
communications between such Issuer and such Holder. With respect to securities issued outside
of the United States. if applicable, information shall be released to issuers only if required by law
or regulation of the particular country in which the securities are located.

ARTICLE IV

SATISFACTION AND DISCHARGE
SECTION 4.1. Satisfaction and Discharge of Indenture.

This Indenture shall. upon Company Request, cease to be of further effect (except as to
any surviving rights of registration of transfer or exchange of Securities herein expressly
provided for and as otherwise provided in this Section 4.1) and the Trustee, on demand of and at
the expense of the Company, shall execute proper instruments acknowledging satisfaction and
discharge of this Indenture, when

{a) either

(i) all Securities theretofore authenticated and delivered (other than (A)
Securities that have been mutilated. destroyed. lost or stolen and that have been replaced
or paid as provided in Section 3.6 and (B) Securities for whose payment money has
theretotore been deposited in trust or segregated and held in trust by the Company and
thereafier repaid to the Company or discharged from such trust as provided in Section
10.2) have been delivered to the Trustee for cancellation: or

{ii) all such Securities not theretofore delivered to the Trustee for cancellation

I3dnnTad




3R

(A)  have become due and payable, or

(B)  will become due and payable al their Stated Maturity within one
year ol the date of deposit, or

(€)  are to be called for redemption within one year under arrangements
satisfactory to the Trustee for the giving of notice of redemption by the Trustee in
the name, and at the expense. of the Company.

and the Company. in the case of subclause (ii)(A), (B) or (C) above, has deposited or
caused to be deposited with the Trustee as trust funds in trust for such purpose (x) an
amount in the currency or currencies in which the Securities are payable, (v) Government
Obligations which through the scheduled payment of principal and interest in respect
thereof in accordance with their terms will provide, not later than the due date of any
payment. money in an amount or (z) a combination thereof, in each case sufficient. in the
opinion of a nationally recognized firm of independent public accountants expressed in a
written certification thereof delivered to the Trustee, to pay and discharge the entire
indebtedness on such Securities not theretofore delivered to the Trustee for cancellation,
for principal and any premium and interest (including any Additional Interest) to the date
of such deposit (in the case of Securities that have become due and payable) or to the
Stated Maturity (or any date of principal repayment upon early maturity) or Redemption
Date, as the case may be;

(b)  the Company has paid or caused to be paid all other sums payable hercunder by
the Company; and

(c) the Company has delivered to the Trustee an Officers’ Certificate and an Opinion
of Counsel each stating that all conditions precedent herein provided for relating to the
satistaction and discharge of this Indenture have been complied with.

Notwithstanding the satisfaction and discharge of this Indenture, the obligations of the Company
to the Trustee under Section 6.6. the obligations of the Company to any Authenticating Agent
under Section 6.11 and. if money shall have been deposited with the Trustee pursuant to
subclause (a)(ii) of this Section 4.1, the obligations of the Trustee under Section 4.2 and
Section 10.2(¢) shall survive.

SECTION 4.2, Application of Trust Money.

Subject to the provisions of Section 10.2(d), all money deposited with the Trustee
pursuant to Section 4.1 shall be held in trust and applied by the Trustee. in accordance with the
provisions of the Securities and this Indenture. to the payment in accordance with Section 3.1,
either directly or through any Paying Agent as the Trustee may determine. to the Persons entitled
thereto, of the principal and any premium and interest (including any Additional Interest) for the
payment of which such money or obligations have been deposited with or received by the

Trustee. Moneys held by the Trustee under this Section 4.2 shall not be subject to the claims of
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ARTICLE V

REMEDIES
SECTION 5.1, Events of Defaulr,

“Event of Default” means, wherever used herein with respect to the Securities. any one of
the tollowing events (whatever the reason for such Event of Default and whether it shall be
voluntary or involuntary or be effected by operation of law or pursuant to any judgment, decree
or order of any court or any order, rule or regulation of any administrative or governmental
body):

(a) default in the payment of any interest upon any Security, including any Additional
Interest in respect thereof, when it becomes due and payable, and continuance of such default for
a period of thirty (30) days;

(b) default in the payment of the principal of or any premium on any Security at its
Maturity;

{c) except as otherwise set forth in this Section 5.1, default in the performance, or
breach, of any representation, covenant or warranty of the Company in this Indenture or the
Exchange Agreement and continuance of such default or breach for a period of thirty (30) days
after there has been given, by registered or certified mail, to the Company by the Trustee or to
the Company and the Trustee by the Holders of at least twenty five percent (25%) in aggregate
principal amount of the Outstanding Securities a written notice specifying such default or breach
and requiring it to be remedied and stating that such notice is a “Notice of Default™ hereunder:

(d) the entry by a court having jurisdiction in the premises of a decree or order
adjudging the Company a bankrupt or insolvent. or approving as properly filed a petition secking
reorganization, arrangement, adjustment or composition of or in respect of the Company under
any applicable Federal or state bankruptey, insolvency. reorganization or other similar law. or
appointing a custodian, receiver, liquidator, assignee, trustee. sequestrator or other similar
official of the Company or of any substantial part of its property, or ordering the winding up or
liguidation of its affairs, and the continuance of any such decree or order for relief or any such
other decree or order unstayed and in effect for a period of sixty (60) consecutive days;

(e) the institution by the Company of proceedings to be adjudicated a bankrupt or
msolvent. or the consent by the Company to the institution of bankrupicy or insolvency
procecdings against it, or the filing by the Company of a petition or answer or consent seeking
reorganization or relief under any applicable Federal or state bankruptey. insolvency.
reorganization or other similar law, or the consent by it to the filing of such petition or to the
appointment of or laking possession by a custodian, receiver, liquidator, assignee, trustee.
sequestrator or other similar official of the Company or of any substantial part of its property, or
the making by it of an assignment for the benefit of creditors. or the admission by it in writing of
its inability to pay its debts generally as they become due and its willingness to be adjudicated a
bankrupt or insolvent, or the taking of corporate action by the Company in furtherance of any
such action;
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(N default in the performance or breach of any covenant or warranty of the Company
set forth in Sections 10.5 and 10.6 and continuance of such default or breach for a period of
fifteen (15) days after there has been given, by registered or certified mail. to the Company by
the Trustee or to the Company and the Trustee by the Holders of at least twenty five percent
(25%) in aggregate principal amount of the Outstanding Securities a written notice specifying
such default or breach and requiring it to be remedied and stating that such notice is a “Notice of
Default™ hereunder; or

(g)  default under that certain Junior Subordinated Indenture (*Indenture II°) and
other agreements related thereto, dated concurrently herewith, by and among the Company and
the Trustee. whereby the Company has agreed to issue a Junior Subordinated Note due 2034 in
the original principal amount of Thirty-One Million Seven Hundred Fifty-Six Thousand Dollars
($31.756,000) under the terms and conditions set forth in Indenture 11,

SECTION 5.2.Aceeleration of Maturity: Rescission and Annulment.

(a) If an Event of Default occurs and is continuing, then and in every such case the
Trustee or the Holders of not less than twenty five percent (25%) in aggregate principal amount
of the Outstanding Securities may declare the principal amount of all the Securities to be due and
payable immediately, by a notice in writing to the Company (and to the Trustee if given by
Holders). and upon any such declaration the principal amount of and the accrued interest
(including any Additional Interest) on all the Securities shall become immediately due and
payable.

(b) At any time afier such a declaration of acceleration with respect to Securities has
been made and before a judgment or decree for payment of the money due has been obtained by
the Trustee as hereinafter provided in this Article V, the Holders of a majority in aggregate
principal amount of the Outstanding Securities, by written notice to the Trustee. may re:.cmd and
annul such declaration and its consequences if*

(i) the Company has paid or deposited with the Trustee a sum sufficient to
pay:

(A)  all overdue installments of interest on all Securities,
(B}  any accrued Additional Interest on all Securities,

(C)  the principal of and any premium on any Securities that have
become due otherwise than by such declaration of acceleration and interest
(including any Additional Interest) thereon at the rate borne by the Securities. and

(D) all sums paid or advanced by the Trustee hereunder and the
reasonable compensation. expenses. disbursements and advances of the Trustee,
its agents and counsel; and

(i)  all Events of Default with respect to Securities, other than the non-

payment of the principal of Securities that has become due solely by such acceleration.
have been cured or waived as provided in Section 5.13;
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No such rescission shall affect any subsequent default or impair any right consequent thereon.
SECTION 5.3.Collection of Indebtedness und Suits for Enforcement by Trustee,
(a)  The Company covenants that if:

(i) default is made in the payment of any installment of interest (including
any Additional Interest) on any Security when such interest becomes due and payable and
such default continues for a period of thirty (30) days. or

(i) default is made in the payment of the principal of and any premium on any
Security at the Maturity thereof,

the Company will. upon demand of the Trustee, pay to the Trustee, for the benefit of the Holders
of such Securities. the whole amount then due and payable on such Securities for principal and
any premium and interest (including any Additional Interest) and, in addition thereto, all
amounts owing the Trustee under Section 6.6.

(b)  If the Company fails to pay such amounts forthwith upon such demand, the
Trustee, in its own name and as trustee of an express trust, may institute a judicial proceeding for
the collection of the sums so due and unpaid, and may prosecute such proceeding to judgment or
final decree, and may enforce the same against the Company or any other obligor upon such
Securities and collect the moneys adjudged or decreed to be payable in the manner provided by
law out of the property of the Company or any other obligor upon the Securities, wherever
situated.

(¢} If an Event of Default with respect to Securities occurs and is continuing, the
Trustee may in its discretion proceed to protect and enforce its rights and the rights of the
Holders of Securities by such appropriate judicial proceedings as the Trustee shall deem most
effectual to protect and enforce any such rights, whether for the specific enforcement of any
covenant or agreement in this Indenture or in aid of the exercise of any power granted herein, or
to enforce any other proper remedy.

SECTION 5.4 Trustee May File Proofs of Claim.

In case of any receivership, insolvency. liquidation. bankruptey, reorganization. arrangement,
adjustment. composition or similar judicial proceeding relative to the Company (or any other
obligor upon the Securities), its property or its creditors, the Trustee shall be entitled and
empowered, by intervention in such proceeding or otherwise, to take any and all actions
authorized hereunder in order to have claims of the Holders and the Trustee allowed in any such
proceeding. In particular. the Trustee shall be authorized to collect and receive any moneys or
other property payable or deliverable on any such ¢laims and to distribute the same: and any
custodian, receiver, su,mgnw trustee. hquidator. sequestrator or other similar official in any such
judicial proceeding is hereby authorized by each Holder to make such pavments to the Trustee
and. in the event that the Trustee shall consent to the making of such payments directly to the
Holders, to first pay to the Trustee any amount due it for the reasonable compensation. expenses,
disbursements and advances of the Trustee. its agents and counsel. and any other amounts owing
the Trustee. any predecessor Trustee and other Persons under Section 6.6,
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SECTION 5.5, Trustee May Enforce Claim Without Possession of Securities,

All rights of action and claims under this Indenture or the Securities may be prosecuted and
enforced by the Trustee without the possession of any of the Securities or the production thereof
in any proceeding relating thereto, and any such proceeding instituted by the Trustee shall be
brought in its own name as trustee of an express trust, and any recovery of judgment shall,
subject to Article XII and after provision for the payment of all the amounts owing the Trustee,
any predecessor Trustee and other Persons under Section 6.6. be for the ratable benefit of the
Holders of the Securities in respect of which such judgment has been recovered.

SECTION 3.6.dpplication of Money Collected

Any money or property collected or to be applied by the Trustee with respect to the
Securities pursuant to this Article V shall be applied in the following order, at the date or dates
fixed by the Trustee and. in case of the distribution of such money or property on account of
principal or any premium or interest (including any Additional Interest), upon presentation of the
Securities and the notation thereon of the payment if only partially paid and upon surrender
thereof if fully paid:

FIRST: To the payment of all amounts due the Trustee, any predecessor Trustee and
other Persons under Section 6.6;

SECOND: To the payment of all Senior Debt of the Company if and to the extent

required by Article XII;

THIRD: Subject to Article X1, to the payment of the amounts then due and unpaid upon
the Securities for principal and any premium and interest (including any Additional Interest) in
respect of which or for the benefit of which such money has been collected, ratably, without
preference or priority of any kind. according to the amounts due and payable on the Securities
for principal and any premium and interest (including any Additional Interest), respectively: and

FOURTH: The balance, if any, to the Person or Persons entitled thereto.
SECTION 5.7 Limitaiion on Suits.

Subject to Section 5.8. no Holder of any Securities shall have any right to institute any
proceeding. judicial or otherwise. with respect to this Indenture or for the appointment of a
custodian, receiver, assignee, trustee, liquidator, sequestrator (or other similar official) or for any
other remedy hereunder. unless:

{a) such Holder has previously given written notice to the Trustee of a continuing
Event of Default with respect to the Securities;

(b)  the Holders of not less than a majority in aggregate principal amount of the

Outstanding Securities shall have made written request to the Trustee to institute proceedings in
respect of such Event of Default in its own name as Trustee hereunder:
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(c) such Holder or Holders have offered to the Trustee reasonable indemnity against
the costs, expenses and liabilities to be incurred in compliance with such request;

(d)  the Trustee after its receipt of such notice, request and offer of indemnity has
failed to institute any such proceeding for sixty (60) days: and

ie) no direction inconsistent with such written request has been given to the Trustee
during such sixty (60)-day period by the Holders of a majority in aggregate principal amount of
the Outstanding Securities:

it being understood and intended that no one or more of such Holders shall have any right in any
manner whatever by virtue of, or by availing itself of. any provision of this Indenture to affect,
disturb or prejudice the rights of any other Holders of Securities, or to obtain or to seek to obtain
priority or preference over any other of such Holders or to enforce any right under this Indenture,
except in the manner herein provided and for the equal and ratable benefit of all such Holders.

SECTION 5.8. Unconditional Right of Holders to Receive Principal, Premium, if any,
and Interest.

Notwithstanding any other provision in this Indenture, the Holder of any Security shall
have the right. which is absolute and unconditional, to receive payment of the principal of and
any premium on such Security at its Maturity and payment of interest (including any Additional
Interest) on such Security when due and payable and to institute suit for the enforcement of any
such payment. and such right shall not be impaired without the consent of such Holder.

SECTION 5.9 Restoration of Rights and Remedies.

If the Trustee or any Holder has instituted any proceeding to enforce any right or remedy
under this Indenture and such proceeding has been discontinued or abandoned for any reason. or
has been determined adversely to the Trustee or such Holder then and in every such case the
Company, the Trustee and such Holders shall, subject to any determination in such proceeding,
be restored severally and respectively to their former positions hereunder, and thereafier all
rights and remedies of the Trustee and such Holder shall continue as though no such proceeding
had been instituted.

SECTION 5.10, Rights and Remedies Cumulative,

Except as otherwise provided in Section 3.6(f). no right or remedy herein conferred upon
or reserved to the Trustee or the Holders is intended to be exclusive of any other right or remedy.
and every right and remedy shall, to the extent permitted by law, be cumulative and in addition
to every other right and remedy given hereunder or now or hereafter existing at law or in equity
or otherwise. The assertion or employment of any right or remedy hereunder, or otherwise, shall
not prevent the concurrent assertion or employment of any other appropriate right or remedy.

SECTION 5.11. Delay or Omission New Waiver.
No delay or omission of the Trustee or any Holder of any Securities to exereise any right

or remedy accruing upon any Event of Default shall impair any such right or remedy or
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constitute a waiver of any such Event of Default or an acquiescence therein. Every right and
remedy given by this Article V or by law to the Trustee or to the Holders may be exercised from
time to time. and as often as may be deemed expedient, by the Trustee or the Holders as the case
may be.

SECTION 5.12. Control by Holders.

The Holders of not less than a majority in aggregate principal amount of the Outstanding
Securities shall have the right to direct the time. method and place of conducting any proceeding
for any remedy available to the Trustee or exercising any trust or power conferred on the
Trustee: provided. that;

(a) such direction shall not be in conflict with any rule of law or with this Indenture,

i(b) the Trustee may take any other action deemed proper by the Trustee that is not
inconsistent with such direction, and

(c) subject to the provisions of Section 6.2, the Trustee shall have the right to decline
to follow such direction if a Responsible Officer or Officers of the Trustee shall, in good faith,
reasonably determine that the proceeding so directed would be unjustly prejudicial to the Holders
not joining in any such direction or would involve the Trustee in personal liability.

SECTION 5.13. Waiver of Past Defaults,

{a) The Holders of not less than a majority in aggregate principal amount of the
Outstanding Securities may waive any past Event of Default hereunder and its consequences
except an Event of Default:

(1) in the payment of the principal of or any premium or interest (including
any Additional Interest) on any Outstanding Security (unless such Event of Default has
been cured and the Company has paid to or deposited with the Trustee a sum sutTicient to
pay all installments of interest (including any Additional Interest) due and past due and
all principal of and any premium on all Securities due otherwise than by acceleration), or

(ii) in respect of a covenant or provision hereof that under Article IX cannot
be moditied or amended without the consent of each Holder of any Outstanding Security.

{hy Any such waiver shall be deemed to be on behalf of the Holders of all the
Outstanding Securities.

te}  Uponany such waiver. such Event of Default shall cease to exist and anv Event of
Default arising therefrom shall be deemed to have been cured for every purpose of this
Indenture: but no such waiver shall extend to any subsequent or other Event of Default or impair
any right consequent thereon.
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SECTION 5.14. Undertaking for Costs.

All parties to this Indenture agree, and each Holder of any Security hy his or her
acceptance thereof shall be deemed to have agreed, that any court may in its discretion require. in
any suit for the enforcement of any right or remedy under this Indenture, or in any suit against
the Trustee for any action taken or omitted by it as Trustee. the filing by any party litigant in
such suit of an undertaking to pay the costs of such suit. and that such court may in its discretion
assess reasonable costs, including reasonable attorneys’ fees and expenses, against any party
litigant in such suit, having due regard to the merits and good faith of the claims or defenses
made by such party litigant: but the provisions of this Section 5.14 shall not apply to any suit
instituted by the Trustee, to any suit instituted by any Holder, or group of Holders, holding in the
aggregate more than ten percent (10%) in aggregate principal amount of the Outstanding
Securities, or to any suit instituted by any Holder for the enforcement of the payment of the
principal of or any premium on the Security after the Stated Maturity or any interest (including
any Additional Interest) on any Security after it is due and payable.

SECTION 3,15, Waiver of Usury, Siay or Extension Laws,

The Company covenants (to the extent that it may lawfully do so) that it will not at any
time insist upon. or plead, or in any manner whatsoever claim or take the benefit or advantage of,
any usury, stay or extension law wherever enacted, now or at any time hereafter in force. which
may affect the covenants or the performance of this Indenture; and the Company (1o the extent
that it may lawfully do so) hereby expressly waives all benefit or advantage of any such law. and
covenants that it will not hinder, delay or impede the execution of any power herein granted to
the Trustee, but will suffer and permit the execution of every such power as though no such law
had been enacted.

ARTICLE V1

THE TRUSTEE
SECTION 6.1.Corporate Trustee Required.

There shall at all times be a Trustee hereunder with respect to the Securities. The Trustee
shall be a corporation or national banking association organized and doing business under the
laws of the United States or of any state thereof. authorized to exercise corporate trust powers.
having a combined capital and surplus of at least $50.000.000, subject to supervision or
examination by Federal or state authority and having an office within the United States. [f such
entity publishes reports of condition at least annually, pursuant to law or to the requirements of
such supervising or examining authority, then, for the purposes of this Section 6.1. the combined
capital and surplus of such entity shall be deemed to be its combined capital and surplus as set
forth in its most recent report of condition so published. If at any time the Trustee shall cease to
be eligible in accordance with the provisions of this Section 6.1, it shall resign immediately in
the manner and with the effect hereinafter specified in this Article VI

SECTION 6.2.Certain Duties and Responsibilities.

Except during the continuance of an Event of Default:
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(i) the Trustee undertakes to perform such duties and only such duties as are
specifically set forth in this Indenture. and no implied covenants or obligations shall be
read into this Indenture against the Trustee: and

(i) in the absence of bad faith on its part, the Trustee may conclusively rely,
as to the truth of the statements and the correctness of the opinions expressed therein,
upon certificates or opinions furnished to the Trustee and conforming to the requirements
ol this Indenture; provided, that in the case of any such certificates or opinions that by
any provision hereof are specifically required to be furnished to the Trustee. the Trustee
shall be under a duty to examine the same to determine whether or not they substantially
conform on their face to the requirements of this Indenture.

(b) If an Event of Default known to the Trustee has occurred and is continuing, the
Trustee shall. prior to the receipt of directions, if any, from the Holders of at least a majority in
aggregate principal amount of the Outstanding Securities, exercise such of the rights and powers
vested in it by this Indenture, and use the same degree of care and skill in its exercise. as a
prudent person would exercise or use under the circumstances in the conduct of such person’s
own affairs,

(c) Notwithstanding the foregoing, no provision of this Indenture shall require the
Trustee to expend or risk its own funds or otherwise incur any financial liability in the
performance of any of its duties hereunder, or in the exercise of any of its rights or powers. if it
shall have reasonable grounds for believing that repayment of such funds or adequate indemnity
against such risk or liability is not reasonably assured to it. Whether or not therein expressly so
provided. every provision of this Indenture relating to the conduct or affecting the liability of or
atfording protection to the Trustee shall be subject 1o the provisions of this Section 6.2. To the
extent that, at law or in equity, the Trustee has duties and liabilities relating to the Holders, the
Trustee shall not be liable to any Holder for the Trustee's good faith reliance on the provisions of
this Indenture. The provisions of this Indenture, to the extent that they restrict the duties and
liabilities of the Trustee otherwise existing at law or in equity, are agreed by the Company and
the Holders to replace such other duties and liabilities of the Trustee.

(d)  No provisions of this Indenture shall be construed to relieve the Trustee from
liability with respect to matters that are within the authority of the Trustee under this Indenture
for its own negligent action, negligent failure to act or willful misconduct, except that:

(i} the Trustee shall not be liable for any error or judgment made in good faith
by an authorized officer of the Trustee, unless it shall be proved that the Trustee was
negligent in ascertaining the pertinent facts:

(i) the Trustee shall not be liable with respect to any action taken or omitted
to be taken by it in good faith in accordance with the direction of the Holders of at least a
majority in aggregate principal amount of the Qutstanding Securities: and

(iii)  the Trustee shall be under no liability for interest on any money received
by it hereunder except as otherwise agreed in writing with the Company and money held
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by the Trustee in trust hereunder need not be segregated from other funds except to the
extent required by law,

SECTION 6.3 Notice of Defaulrs.

Within ninety (90) days after the occurrence of any default actually known to the Trustee.
the Trustee shall give the Holders notice of such default unless such default shall have been
cured or waived: provided, that except in the case of a default in the payment of the principal of
or any premium or interest on any Securities, the Trustee shall be fully protected in withholding
the notice if and so long as the board of directors, the executive committee or a frust committee
of directors and/or Responsible Officers of the Trustee in good faith determines that withholding
the notice is in the interest of holders of Securities; and provided, further, that in the case of any
default of the character specified in Section 3.1(c). no such notice to Holders shall be given until
at least thirty (30) days after the occurrence thereof. For the purpose of this Section 6.3, the term
“default”™ means any event which is, or after notice or lapse of time or both would become, an
Event of Default.

SECTION 6.4.Certain Righis of Trustee,
Subject to the provisions of Section 6.2:

(a) the Trustee may conclusively rely and shall be fully protected in acting or
refraining from acting in good faith and in accordance with the terms hereof upon any resolution,
certificate, statement. instrument, opinion, report, notice, request, direction, consent. order, bond,
debenture. note or other paper or document believed by it to be genuine and to have been signed
or presented by the proper party or parties;

(k) if (i) in performing its duties under this Indenture the Trustee is required to decide
between alternative courses of action. (ii) in construing any of the provisions of this Indenture °
the Trustee finds ambiguous or inconsistent with any other provisions contained herein or (iii)
the Trustee is unsure of the application of any provision of this Indenture, then, except as to any
matter as to which the Holders are entitled to decide under the terms of this Indenture, the
Trustee shall deliver a notice to the Company requesting the Company's written instruction as to
the course of action to be taken and the Trustee shall take such action. or refrain from taking
such action, as the Trustee shall be instructed in writing to take, or to refrain from taking. by the
Company: provided. that if the Trustee does not receive such instructions from the Company
within ten (10) Business Days after it has delivered such notice or such reasonably shorter period
of time set forth in such notice the Trustee may. but shall be under no duty to, take such action,
or refrain from laking such action, as the Trustee shall deem advisable and in the best interests of
the Holders, in which event the Trustee shall have no liability except for its own negligence, bad
faith or willful misconduet;

(c)  any request or direction of the Company shall be sufficiently evidenced by a
Company Request or Company Order and any resolution of the Board of Directors may be
sufficiently evidenced by a Board Resolution;

(d)  the Trustee may consult with counsel (which counsel may be counsel to the
Trustee, the Company or any of its Affiliates, and may include any of its employees) and the
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advice of such counsel or any Opinien of Counsel shall be full and complete authorization and
protection in respect of any action taken, suffered or omitted by it hereunder in good faith and in
reliance thereon;

ie) the Trustee shall be under no obligation to exercise any of the rights or powers
vested in it by this Indenture at the request or direction of any of the Holders pursuant to this
Indenture, unless such Holders shall have offered to the Trustee security or indemnity reasonably
satisfactory to it against the costs. expenses (including reasonable attorneys’ fees and expenses)
and liabilities that might be incurred by it in compliance with such request or direction. including
reasonable advances as may be requested by the Trustee;

(f) the Trustee shall not be bound to make any investigation into the facts or matters
stated in any resolution, certificate, statement. instrument. opinion, report, notice. request.
direction, consent, order, bond, indenture, note or other paper or document. but the Trustee in its
discretion may make such inquiry or investigation into such facts or matters as it may see fit,
and. if the Trustee shall determine to make such inquiry or investigation, it shall be entitled to
examine the books, records and premises of the Company. personally or by agent or attorney:

{g) the Trustee may execute any of the trusts or powers hereunder or perform any
duties hereunder either directly or by or through agents, attorneys. custodians or nominees and
the Trustee shall not be responsible for any misconduct or negligence on the part of any such
agent, attorney. custodian or nominee appointed with due care by it hereunder:

(h)  whenever in the administration of this Indenture the Trustee shall deem it
desirable to receive instructions with respect to enforcing any remedy or right or taking any other
action with respect to enforcing any remedy or right hereunder. the Trustee (i) may request
instructions from the Holders (which instructions may only be given by the Holders of the same
aggregate principal amount of Qutstanding Securities as would be entitled to direct the Trustee
under this Indenture in respect of such remedy. right or action), (ii) may refrain from enforcing
such remedy or right or taking such action until such instructions are received and (iii) shall be
protected in acting in accordance with such instructions:

(i) except as otherwise expressly provided by this Indenture, the Trustee shall not be
under any obligation to take any action that is discretionary under the provisions of this
Indenture;

() without prejudice to any other rights available to the Trustee under applicable
law, when the Trustee incurs expenses or renders services in connection with any bankruptey,
insolvency or other proceeding referred to in clauses (d) or (e} of the definition of Event of
Default, such expenses (including legal fees and expenses of its agents and counsel) and the
compensation for such services are intended to constitute expenses of administration under any
bankruptey laws or law relating to creditors rights generally:

(k) whenever in the administration of this Indenture the Trustee shall deem it

desirable that a matter be proved or established prior to taking, suffering or omitting any action
hereunder, the Trustee (unless other evidence be herein specifically prescribed) may, in the
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absence of bad faith on its part, conclusively rely upon an Officers’ Certificate addressing such
matter, which, upon receipt of such request. shall be promptly delivered by the Company:

(h the Trustee shall not be charged with knowledge of any Event of Default unless
either (i) a Responsible Officer of the Trustee shall have actual knowledge or (ii) the Trustee
shall have received written notice thereof from the Company or a Holder; and

(m)  in the event that the Trustee is also acting as Paying Agent. Authenticating Agent
or Securities Registrar hereunder, the rights and protections afforded to the Trusiee pursuant to
this Article VI shall also be afforded such Paying Agent. Authenticating Agent, or Securities
Registrar,

SECTION 6.5. May Hold Securities.

The Trustee, any Authenticating Agent, any Paying Agent, any Securities Registrar or
any other agent of the Company. in its individual or any other capacity, may become the owner
or pledgee of Securities and may otherwise deal with the Company with the same rights it would
have if it were not Trustee. Authenticating Agent, Paying Agent, Securities Registrar or such
other agent.

SECTION 6.6.Compensation: Reimbursement; Indemnity
(a) The Company agrees:

(i) to pay to the Trustee from time to time reasonable compensation for all
services rendered by it hereunder in such amounts as the Company and the Trustee shall
agree from time to time (which compensation shall not be limited by any provision of law
in regard to the compensation of a trustee of an express trust);

(ii)  to reimburse the Trustee upon its request for all reasonable expenses.
disbursements and advances incurred or made by the Trustee in accordance with any
provision of this Indenture (including the reasonable compensation and the expenses and
disbursements of its agents and counsel). except any such expense, dishursement or
advance as may be attributable to its negligence, bad faith or willful misconduct: and

(iii)  to the fullest extent permitted by applicable law. to indemnify the Trustee
and its Affiliates, and their officers. directors, sharcholders, agents, representatives and
employees for. and to hold them harmless against. any loss. damage. liability. tax (other
than income, franchise or other taxes imposed on amounts paid pursuant to (i) or (ii)
hereof), penalty. expense or claim of any kind or nature whatsoever incurred without
negligence. bad faith or willful misconduet on its part arising out of or in connection with
the acceptance or administration of this trust or the performance of the Trustee’s duties
hereunder, including the costs and expenses of defending itself against any claim or
liability in connection with the exercise or performance of any of its powers or duties
hereunder.

(b)  To secure the Company’s payment obligations in this Section 6.6, the Company
hereby grants and pledges 1o the Trustee and the Trustee shall have a lien prior to the Securities
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on all money or property held or collected by the Trustee. other than money or property held in
trust to pay principal and interest on particular Securities. Such lien shall survive the satisfaction
and discharge of this Indenture or the resignation or removal of the Trustee.

(¢} The obligations of the Company under this Section 6.6 shall survive the
satisfaction and discharge of this Indenture and the earlier resignation or removal of the Trustee.

{d) n no event shall the Trustee be liable for any indirect, special. punitive or
consequential loss or damage of any kind whatsoever, including, but not limited to, lost profits.
even if the Trustee has been advised of the likelihood of such loss or damage and regardless of
the form of action.

(e) In no event shall the Trustee be liable for any failure or delay in the performance
of its obligations hereunder because of circumstances beyond its control, including, but not
limited to, acts of God, flood. war (whether declared or undeclared), terrorism. fire. riot.
embargo, government action. including any laws, ordinances, regulations, governmental action
or the like which delay, restrict or prohibit the providing of the services contemplated by this
Indenture.

SECTION 6.7. Resignation and Removal; Appointment of Successor.

{a) No resignation or removal of the Trustee and no appointment of a successor
Trustee pursuant to this Article VI shall become effective until the acceptance of appointment by
the successor Trustee under Section 6.8,

(b)  The Trustee may resign at any time by giving written notice thereof to the
Company.

(c) The Trustee may be removed by the Act of the Holders of at least a majority in
aggregate principal amount of the Outstanding Securities, delivered to the Trustee and the
Company.

(d) If the Trustee shall resign, be removed or become incapable of acting. or if a
vacancy shall occur in the office of Trustee for any reason, the Holders of the Outstanding
Securities shall promptly appoint a successor Trustee, and such successor Trustee and the retiring
Trustee shall comply with the applicable requirements of Section 6.8. If no successor Trustee
shall have been so appointed by the Holders and accepted appointment within sixty (60) days
after the giving of a notice of resignation by the Trustee or the removal of the Trustee in the
manner required by Section 6.8, any Holder who has been a bona fide Holder of a Security for at
least six months (or, if the Securities have been Outstanding for less than six (6) months. the
entire period of such lesser time) may. on behalf of such Holder and all others similarly situated.
and any resigning Trustee may, at the expense of the Company. petition any court of competent
jurisdiction for the appointment of a successor Trustee,

SECTION 6.8 Acceptance of Appoiniment by Successor,

{a)  In case of the appointment hercunder of a successor Trustee, each successor

Trusice so appointed shall execute, acknowledge and deliver to the Company and to the retiring
Trustee an instrument accepting such appointment. and thereupon the resignation or removal of
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the retiring Trustee shall become effective and such successor Trustee, without any further act,
deed or conveyance, shall become vested with all the rights, powers, trusts and duties of the
retiring Trustee: but, on the request of the Company or the successor Trustee. such retiring
Trustee shall, upon payment of its charges, execute and deliver an instrument transferring to such
successor Trustee all the rights. powers and trusts of the retiring Trustee and shall duly assign.
transfer and deliver 1o such successor Trustee all property and money held by such retiring
Trustee hereunder.

(b) Upon request of any such successor Trustee, the Company shall execute any and
all instruments for more fully and certainly vesting in and confirming to such successor Trustee
all rights, powers and trusts referred to in paragraph (a) of this Section 6.8.

(c) No successor Trustee shall accept its appointment unless at the time of such
acceptance such successor Trustee shall be qualified and eligible under this Article V1.

SECTION 6.9 Merger, Conversion, Consolidation or Succession to Business,

Any Person into which the Trustee may be merged or converted or with which it may be
consolidated, or any Person resulting from any merger. conversion or consolidation to which the
Trustee shall be a party. or any Person succeeding to all or substantially all of the corporate trust
business of the Trustee, shall be the successor of the Trustee hereunder, without the execution or
filing of any paper or any further act on the part of any of the parties hereto, provided, that such
Person shall be otherwise qualified and eligible under this Article VI. In case any Securities
shall have been authenticated, but not delivered, by the Trustee then in office, any successor by
merger, conversion or consolidation or as otherwise provided above in this Section 6.9 to such
authenticating Trustee may adopt such authentication and deliver the Securities so authenticated.
and in case any Securities shall not have been authenticated. any successor o the Trustee may
authenticate such Securities either in the name of any predecessor Trustee or in the name of such
successor Trustee, and in all cases the certificate of authentication shall have the full force which
it is provided anywhere in the Securities or in this Indenture that the certificate of the Trustee
shall have.

SECTION 6.10. Not Responsible for Recitals or [ssuance of Securities.

The recitals contained herein and in the Securities, except the Trustee's certificates of
authentication. shall be taken as the statements of the Company, and neither the Trustee nor any
Authenticating Agent assumes any responsibility for their correctness. The Trustee makes no
representations as to the validity or sufficiency of this Indenture or of the Securities. Neither the
Trustee nor any Authenticating Agent shall be accountable for the use or application by the
Company of the Securities or the proceeds thereof.
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SECTION 6.11. Appointment of Authenticating Agent,

(a) The Trustee may appoint an Authenticating Agent or Agents with respect to the
Securities, which shall be authorized to act on behalf of the Trustee to authenticate Securities
issued upon original issue and upon exchange. registration of transfer or partial redemption
of this Indenture and shall be valid and obligatory for all purposes as if authenticated by the
Trustee hereunder. Wherever reference is made in this Indenture to the authentication and
delivery of Securities by the Trustee or the Trustee’s certificate of authentication, such reference
shall be deemed to include authentication and delivery on behalf of the Trustee by an
Authenticating Agent. Each Authenticating Agent shall be acceptable to the Company and shall
at all times be a corporation organized and doing business under the laws of the United States of
America, or of any State or Territory thereof or the District of Columbia, authorized under such
laws to act as Authenticating Agent. having a combined capital and surplus of not less than
$50,000,000 and subject to supervision or examination by Federal or state authority. If such
Authenticating Agent publishes reports of condition at least annually pursuant to law or to the
requirements of said supervising or examining authority. then for the purposes of this
Section 6.11 the combined capital and surplus of such Authenticating Agent shall be deemed to
be its combined capital and surplus as set forth in its most recent report of condition so
published. If at any time an Authenticating Agent shall cease to be eligible in accordance with
the provisions of this Section 6,11, such Authenticating Agent shall resign immediately in the
manner and with the effect specified in this Section 6.11.

(b) Any Person into which an Authenticating Agent may be merged or converted or
with which it may be consolidated, or any Person resulting from any merger. conversion or
consolidation to which such Authenticating Agent shall be a party, or any Person succeeding to
all or substantially all of the corporate trust business of an Authenticating Agent shall be the
successor Authenticating Agent hereunder, provided such Person shall be otherwise eligible
under this Section 6.11. without the execution or filing of any paper or any further act on the part
of the Trustee or the Authenticating Agent.

(c) An Authenticating Agent may resign at any time by giving written notice thereof
to the Trustee and to the Company. The Trustee may at any time terminate the agency of an
Authenticating Agent by giving written notice thereof to such Authenticating Agent and to the
Company. Upon receiving such a notice of resignation or upon such a termination, or in case at
any time such Authenticating Agent shall cease to be eligible in accordance with the provisions
of this Section 6.11. the Trustee may appoint a successor Authenticating Agent eligible under the
provisions of this Section 6.11. which shall be acceptable to the Company, and shall give notice
of such appointment to all Holders. Any successor Authenticating Agent upon acceptance of its
appointment hereunder shall become vested with all the rights, powers and duties of its
predecessor hereunder, with like effect as if originally named as an Authenticating Agent.

{d)  The Company agrees to pay to each Authenticating Agent from time to time

reasonable compensation for its services under this Section 6.11 in such amounts as the
Company and the Authenticating Agent shall agree from time o time.

125066713




AT -

{e) If an appointment of an Authenticating Agent is made pursuant to this
Section 6.11. the Securities may have endorsed thereon. in addition to the Trustee’s certificate of
authentication, an alternative certificate of authentication in the following form:

This is one of the Securities referred to in the within mentioned Indenture.
Dated:

THE BANK OF NEW YORK MELLON TRUST
COMPANY, NATIONAL ASSOCIATION, not in
its individual capacity. but solely as Trustee

By:
Authenticating Agent

By:
Authorized Signatory

ARTICLE VII

HOLDER'S LISTS AND REPORTS BY COMPANY
SECTION 7.1.Company to Furnish Trustee Names and Addresses of Holders.
The Company will furnish or cause to be furnished to the Trustee:

(a) Upon any change in Holder. a list. in such form as the Trusiee may reasonably
require. of the names and addresses of the Holders as of a date not more than fifteen (15) days
prior to the delivery thereof. and

(b)  at such other times as the Trustee may request in writing, within thirty (30) days
after the receipt by the Company of any such request. a list of similar form and content as of a
date not more than fifteen ( 15) days prior to the time such list is furnished,

in each case to the extent such information is in the possession or control of the Company and
has not otherwise been received by the Trustee in its capacity as Securities Registrar,

SECTION 7.2 Preservation of Information, Communications to Holders.

ta)  The Trustee shall preserve. in as current a form as is reasonably practicable, the
names and addresses of Holders contained in the most recent list furnished to the Trustee as
provided in Section 7.1 and the names and addresses of Holders received by the Trustee in its
capacity as Securities Registrar. The Trustee may destroy any list furnished to it as provided in
Section 7.1 upon receipt of a new list so furnished.

12340713




~48 -

{b)  The rights of Holders to communicate with other Holders with respect to their
rights under this Indenture or under the Securities. and the corresponding rights and privileges of
the Trustee, shall be as provided in the Trust Indenture Act.

(¢)  Every Holder of Securities, by receiving and holding the same, agrees with the
Company and the Trustee that neither the Company nor the Trustee nor any agent of either of
them shall be held accountable by reason of the disclosure of information as to the names and
addresses of the Holders made pursuant to the Trust Indenture Act.

SECTION 7.3.Repaorts by Company.

(a)  The Company shall furnish to the Holders and to prospective purchasers of
Securities, upon their request. the information required to be furnished pursuant to Rule
144A(d)(4) under the Securities Act. The delivery requirement set forth in the preceding
sentence may be satisfied by compliance with Section 7.3(b) hereof.

(b)  The Company shall furnish to each of (i) the Trustee, (ii) the Holders and to
subsequent holders of Securities, (iii) Taberna Capital Management, LLC, 450 Park Avenue,
New York, New York 10022, Attn: Raphael Licht (or such other address as designated by
Taberna Capital Management, LLC) and (iv) any beneficial owner of the Securities reasonably
identified to the Company (which identification may be made either by such beneficial owner or
by Taberna Capital Management, LLC), a duly completed and executed certificate substantially
and substantively in the form attached hereto as Exhibit A. including the financial statements
referenced in such Exhibit, which certificate and financial statements shall be so furnished by the
Company not later than forty-five (45) days after the end of each of the first three fiscal quarters
of each fiscal year of the Company and not later than ninety (90) days after the end of each fiscal
year of the Company.

(c) If the Company intends to file its annual and quarterly information with the
Securities and Exchange Commission (the “Commission™) in electronic form pursuant to
Regulation S-T of the Commission using the Commission’s Electronic Data Gathering. Analysis
and Retrieval ("EDGAR”) system, the Company shall notify the Trustee in the manner prescribed
herein of cach such annual and quarterly filing. The Trustee is hereby authorized and directed to
access the EDGAR system for purposes of retrieving the financial information so filed.
Compliance with the foregoing shall constitute delivery by the Company of its financial
statements to the Trustee in compliance with the provisions of Section 314(a) of the Trust
Indenture Act, if applicable. The Trustee shall have no duty to search for or obtain any
electronic or other filings that the Company makes with the Commission, regardless of whether
such filings are periodic, supplemental or otherwise. Delivery of reports, information and
documents to the Trustee pursuant to this Section 7.3(c) shall be solely for purposes of
compliance with this Section 7.3(c) and. if applicable, with Seetion 314(a) of the Trust Indenture
Act. The Trustee’s receipt of such reports, information and documents shall not constitute notice
to it of the content thereof or any matter determinable from the content thereof, including the
Company’s compliance with any of its covenants hereunder, as to which the Trustee is entitled to
relv upon Officers” Certificates.
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ARTICLE Vil

CONSOLIDATION, MERGER, CONVEYANCE, TRANSFER OR LEASE
SECTION 8.1.Company May Consolidate, Etc., Only on Ceriain Terms.

The Company shall not consolidate with or merge into any other Person or convey,
transfer or lease its properties and assets substantially as an entirety to any Person. and no Person
shall consolidate with or merge into the Company or convey, transfer or lease its properties and
assets substantially as an entirety to the Company. unless:

{a) if the Company shall consolidate with or merge into another Person or convey,
transfer or lease its properties and assets substantially as an entirety to any Person, the entity
formed by such consolidation or into which the Company is merged or the Person that acquires
by conveyance or transfer, or that leases, the properties and assets of the Company substantially
as an entirety shall be an entity organized and existing under the laws of the United States of
America or any State or Territory thereof or the District of Columbia and shall expressly assume,
by an indenture supplemental hereto, executed and delivered to the Trustee, in form reasonably
satisfactory to the Trustee. the due and punctual payment of the principal of and any premium
and interest (including any Additional Interest) on all the Securities and the performance of every
covenant of this Indenture on the part of the Company to be performed or observed:

(b)  immediately after giving effect to such transaction, no Event of Default, and no
event that, after notice or lapse of time, or both, would constitute an Event of Default, shall have
happened and be continuing: and

(c) the Company has delivered to the Trustee an Officers’ Certiticate and an Opinion
of Counsel, each stating that such consolidation, merger, conveyance, transfer or lease and. if a
supplemental indenture is required in connection with such transaction. any such supplemental
indenture comply with this Article VIII and that all conditions precedent herein provided for
relating to such transaction have been complied with: and the Trustee may rely upen such
Officers’ Certificate and Opinion of Counsel as conclusive evidence that such transaction

complies with this Section 8.1,

SECTION 8.2.Successor Company Substituted.

(a)  Upon any consolidation or merger by the Company with or into any other Person,
or any conveyance, transfer or lease by the Company of its properties and assets substantially as
an entirety to any Person in accordance with Section 8.1 and the execution and delivery to the
Trustee of the supplemental indenture described in Section 8.1(a). the successor entity formed by
such consolidation or into which the Company is merged or to which such conveyance, transfer
or lease is made shall succeed to. and be substituted for, and may exercise every right and power
of the Company under this Indenture with the same effect as if such successor Person had been
named as the Company herein: and in the event of any such conveyance or transfer, following
the execution and delivery of such supplemental indenture, the Company shall be discharged
from all obligations and covenants under the Indenture and the Securities.
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(b Such successor Person may cause to be executed, and may issue either in its own
name or in the name of the Company. any or all of the Securities issuable hereunder that
theretofore shall not have been signed by the Company and delivered to the Trustee: and, upon
the order of such successor Person instead of the Company and subject to all the terms,
conditions and limitations in this Indenture prescribed, the Trustee shall authenticate and shall
deliver any Securities that previously shall have been signed and delivered by the officers of the
Company to the Trustee for authentication, and any Securities that such successor Person
therealier shall cause to be executed and delivered to the Trustee on its behalf. All the Securities
so issued shall in all respects have the same legal rank and benefit under this Indenture as the
Securities theretofore or thereatter issued in accordance with the terms of this Indenture.

{c) In case of any such consolidation. merger, sale, conveyvance or lease. such
changes in phraseology and form may be made in the Securities thereafter to be issued as may be
appropriate to reflect such occurrence.

ARTICLE IX
SUPPLEMENTAL INDENTURES
SECTION 9.1.8upplemental Indentures without Consent of Holders.

Without the consent of any Holders, the Company. when authorized by a Board
Resolution, and the Trustee, at any time and from time to time, may enter into one or more
indentures supplemental hereto, in form reasonably satisfactory to the Trustee, for any of the
following purposes:

() Intentionally omitted:;

{b)  to cure any ambiguity. to correct or supplement any provision herein that may be
defective or inconsistent with any other provision herein, or to make or amend any other
provisions with respect to matters or questions arising under this Indenture, which shall not be
inconsistent with the other provisions of this Indenture. provided. that such action pursuant to
this clause (b) shall not adversely affect in any material respect the interests of any Holders; or

(c) to comply with the rules and regulations of any securities exchange or automated
quotation system on which any of the Securities may be listed, traded or quoted; or

{d) to add to the covenants. restrictions or obligations of the Company or to add to
the Events of Default, provided, that such action pursuant to this clause (¢) shall not adversely
affect in any material respect the interests of any Holders; or

(e) to modify. eliminate or add to any provisions of the Indenture or the Securities to
such extent as shall be necessary to ensure that the Securities are treated as indebtedness of the
Company for United States Federal income tax purposes, provided. that such action pursuant to
this clause (¢) shall not adversely affect in any material respect the interests of any Holders.
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SECTION 9.2 Supplememal Indeniures with Consent of Holders.

(a) With the consent of the Holders of not less than a majority in aggregate principal
amount of the Outstanding Securities, by Act of said Holders delivered to the Company and the
Trustee. the Company, when authorized by a Board Resolution. and the Trustee may enter into
an indenture or indentures supplemental hereto for the purpose of adding any provisions to or
changing in any manner or eliminating any of the provisions of this Indenture or of modifying in
any manner the rights of the Holders of Securities under this Indenture; provided, that no such
supplemental indenture shall, without the consent of the Holder of each Qutstanding Security,

(i) change the Stated Maturity of the principal or any premium of any
Security or change the date of payment of any installment of interest (including any
Additional Interest) on any Security. or reduce the principal amount thereof or the rate of
interest thereon or any premium payable upon the redemption thereof or change the place
of payment where, or the coin or currency in which, any Security or interest thereon is
payable, or restrict or impair the right to institute suit for the enforcement of any such
payment on or after such date, or

(i) reduce the percentage in aggregate principal amount of the Outstanding
Securities, the consent of whose Holders is required for any such supplemental indenture.
or the consent of whose Holders is required for any waiver of compliance with any
provision of this Indenture or of defaults hereunder and their consequences provided for
in this Indenture, or

(iii) modify any of the provisions of this Seciion 9.2, Section 5.13 or
Section 10.7, except 10 increase any percentage in aggregate principal amount of the
Outstanding Securities, the consent of whose Holders is required for any reason, or to
provide that certain other provisions of this Indenture cannot be modified or waived
without the consent of the Holder of each Security,

b} It shall not be necessary for any Act of Holders under this Section 9.2 to approve
the particular form of any proposed supplemental indenture, but it shall be sufficient if such Act
shall approve the substance thereof.

SECTION 9.3, Execution of Supplemental Indentures.

In executing or accepting the additional trusts ereated by any supplemental indenture
permitted by this Article IX or the modifications thereby of the trusts created by this Indenture,
the Trustee shall be entitled to receive. and shall be fully protected in conclusively relying upon,
an Officers’ Certificate and an Opinion of Counsel stating that the execution of such
supplemental indenture is authorized or permitted by this Indenture, and that all conditions
precedent herein provided for relating to such action have been complied with. The Trustee
may. but shall not be obligated to, enter into any such supplemental indenture that affects the
Trustee’s own rights, duties. indemnities or immunities under this Indenture or otherwise,
Copies of the final form of each supplemental indenture shall be delivered by the Trustee at the
expense of the Company to each Holder. promptly after the execution thereof.
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SECTION 9.4 Effect of Supplemental Indentures.

Upon the execution of any supplemental indenture under this Article IX. this Indenture
shall be modified in accordance therewith, and such supplemental indenture shall form a part of
this Indenture for all purposes: and every Holder of Securities theretofore or thereafter
authenticated and delivered hereunder shall be bound thereby.

SECTION 9.5.Reference in Securities to Supplemental Indentures.

Securities authenticated and delivered after the execution of any supplemental indenture
pursuant to this Article EX may. and shall if required by the Company. bear a notation in form
approved by the Company as to any matter provided for in such supplemental indenture, If the
Company shall so determine, new Securities so modified as to conform., in the opinion of the
Company. to any such supplemental indenture may be prepared and executed by the Company
and authenticated and delivered by the Trustee in exchange for Qutstanding Securities.

ARTICLE X

COVENANTS
SECTION 10.1. Payment of Principal, Premium, if any, and Interest.

The Company covenants and agrees for the benefit of the Holders of the Securities that it
will duly and punctually pay the principal of and any premium and interest (including any
Additional Interest) on the Securities in accordance with the terms of the Securities and this
Indenture.

SECTION 10.2, Money for Security Payments to be Held in Trust.
(a) Intentionally Omitted.

(b} Whenever the Company shall have one or more Paying Agents. it will, prior to
10:00 a.m.. New York City time, on each due date of the principal of or any premium or interest
(including any Additional Interest) on any Securities, deposit with such Paving Agent a sum
sufficient to pay such amount, such sum to be held as provided in the Trust Indenture Act and
(unless such Paying Agent is the Trustee) the Company will promptly notify the Trustee of its
failure so to act.

() The Company will cause each Paying Agent for the Securitics other than the
Trustee to execute and deliver to the Trustee an instrument in which such Paving Agent shall
agree with the Trustee, subject to the provisions of this Section 10.2. that such Paying Agent will
(i) comply with the provisions of this Indenture and the Trust Indenture Act applicable to it as a
Paying Agent and (ii} during the continuance of any default by the Company (or any other
obligor upon the Securities) in the making of any payment in respect of the Securities, upon the
written request of the Trustee, forthwith pay to the Trustee all sums held in trust by such Paying
Agent for payment in respect of the Securities.
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(d)  The Company may at any time, for the purpose ol obtaining the satisfaction and
discharge of this Indenture or for any other purpose. pay. or by Company Order direct any
Paying Agent to pay. to the Trustee all sums held in trust by the Company or such Paving Agent,
such sums to be held by the Trustee upon the same trusts as those upon which such sums were
held by the Company or such Paying Agent; and. upon such payment by any Paying Agent to the
Trustee, such Paying Agent shall be released from all further liability with respect to such
money.

() Any money deposited with the Trustee or any Paying Agent for the payment of
the principal of and any premium or interest (including any Additional Interest) on any Security
and remaining unclaimed for two years after such principal and any premium or interest has
become due and payable shall (unless otherwise required by mandatory provision of applicable
escheat or abandoned or unclaimed property law) be paid on Company Request to the Company,
or (if then held by the Company) shall (unless otherwise required by mandatory provision of
applicable escheat or abandoned or unclaimed property law) be discharged from such trust; and
the Holder of such Security shall thereafter, as an unsecured general creditor, look only to the
Company for payment thereof, and all liability of the Trustee or such Paying Agent with respect
to such trust money, and all liability of the Company as trustee thercof, shall thereupon cease;
provided. that the Trustee or such Paying Agent. before being required to make any such
repayment, may at the expense of the Company cause to be published once, in a newspaper
published in the English language, customarily published on each Business Day and of gencral
circulation in the Borough of Manhattan, The City of New York, notice that such money remains
unclaimed and that, after a date specified therein, which shall not be less than thirty (30) days
from the date of such publication. any unclaimed balance of such money then remaining will be
repaid to the Company.

SECTION 10.3. Statement ay to Compliance.

The Company shall deliver to the Trustee. with a copy to Taberna. within one hundred and
twenty (120) days after the end of each fiscal year of the Company ending after the date hercof,
an Officers’ Certificate covering the preceding calendar year, stating whether or not to the
knowledge of the signers thereof the Company is in default in the performance or observance of
any of the terms, provisions and conditions of this Indenture (without regard to any peried of
grace or requirement of notice provided hereunder), and if the Company shall be in default.
specifying all such defaults and the nature and status thereof of which they may have knowledge.
The delivery requirements of this Section 10.3 may be satisfied by compliance with Section
8.16(a) of the Trust Agreement.

SECTION 10.4. Calculation Agent.

{a)  The parties hereby agrees that for so long as any of the Securities remain
Outstanding, there will at all times be an agent appointed to caleulate LIBOR in respect of each
Interest Payment Date in accordance with the terms of Schedule A (the “Calcnlation Agenr™).
The Holders have initially appointed Trustee as Calculation Agent for purposes of determining
LIBOR for each Interest Payment Date. The Calculation Agent may be removed by the Holders
of a majority in aggregate principal amount of the Securities.
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(b The Calculation Agent shall be required to agree that, as soon as possible after
11:00 a.m. (London time) on each LIBOR Determination Date (as defined in Schedule A). but
in no event later than 11:00 a.m. (London time) on the Business Day immediately following each
LIBOR Determination Date, the Calculation Agent will calculate the interest rate (the Interest
Payment shall be rounded to the nearest cent, with half a cent being rounded upwards) for the
related Interest Payment Date, and will communicate such rate and amount to the Company. the
Holders. the Trustee, and the Paying Agent. The Calculation Agent will also specify to the
Company and the Holders the quotations upon which the foregoing rates and amounts are based
and. in any evenl. the Calculation Agent shall notity the Company and the Holders before 5:00
p.m. (London time) on each LIBOR. Determination Date that either: (i) it has determined or is in
the process of determining the foregoing rates and amounts or (i) it has not determined and is
not in the process of determining the foregoing rates and amounts. together with its reasons
therefor. The Calculation Agent’s determination of the foregoing rates and amounts for any
Interest Payment Date will (in the absence ol manifest error) be final and binding upon all
parties. For the sole purpose of calculating the interest rate for the Securities, “Business Day™
shall be defined as any day on which dealings in deposits in Dollars are transacted in the London
interbank market.

SECTION 10.5. Inspection of Books and Records; Management and  Board
Ohbservation Rights,

(a) Upon written notice from the Holders of a majority in aggregate principal amount
of the Outstanding Securities at least five (5) Business Days in advance, the Company shall
permit the Holders of a majority in aggregate principal amount of the Outstanding Securities to
examine the books and records of account of the Company and its subsidiaries (and to make
copies thereof and extracts therefrom) and to discuss the affairs, finances and accounts of such
Persons with, and to be advised as to the same by such management representatives of the
Company and its subsidiaries as the Holders of a majority in aggregate principal amount of the
Outstanding Securities may reasonably request, either in person at the Company's offices or
telephonically, all at such reasonable times and intervals during normal business hours as the
Holders of a majority in aggregate principal amount of the Outstanding Securities may
reasonably request. at the expense of the Company.

(b) The Holders and their Affiliates will keep confidential any non-public information
of the Company made available to the Holders of a majority in aggregate principal amount of the
Outstanding Securities or their Affiliates: provided, such confidential information shall not
include any information that (1) is or becomes generally available to the public (other than
through breach of this paragraph by the Holders of a majority in aggregate principal amount of
the Outstanding Securities or their Affiliates), (2) was within the possession of the Holders of a
majority in aggregate principal amount of the Outstanding Securities prior to its being furnished
to the Holders of @ majority in aggregate principal amount of the Outstanding Securities by or on
behalt of the Company. provided that the source of such information was not known by the
Holders of a majority in aggregate principal amount ol the Outstanding Securities to be bound by
a confidentiality agreement with, or other contractual. legal or fiduciary obligation of
confidentiality to. the Company with respect to such information or (3) becomes available to the
Holders of a majority in aggregate principal amount of the Outstanding Securities on a non-
confidential basis from a source other than the Company or any of its representatives, provided
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that such souree is not known by the Holders of a majority in aggregate principal amount of the
Outstanding Securities to be bound by a confidentiality agreement with. or other contractual,
legal or fiduciary obligation of confidentiality to, the Company with respect to such information;
and provided further, that such confidential information may be disclosed if the Holders of a
majority in aggregate principal amount of the Qutstanding Securities or their Affiliates are
required to disclose such information pursuant to law. judicial or administrative process, or
regulatory demand or request of any body having jurisdiction over the Holders. In the event that
the Holders of a majority in aggregate principal amount of the Outstanding Securities or any of
their Affiliates are requested or are required by law to disclose any such confidential
information, the Holders of a majority in aggregate principal amount of the Outstanding
Securities shall provide the Company with prompt written notice of any such request or
requirement.

SECTION 10.6. Additional Covenants.

(a) For the period commencing on the date of this Agreement and continuing through
March 30, 2010, or in any event il an Event of Default has occurred and is continuing. the
Company covenants and agrees with each Holder of Securities that it shall not (i) declare or pay
any dividends or distributions on, or redeem, purchase, acquire or make a liquidation payment
with respect Lo, any shares of the Company’s capital stock (for the avoidance of doubt, the term
“capital stock™ includes both common stock and preferred stock of the Company), (ii) vote in
favor of or permit or otherwise allow any of its subsidiaries to declare or pay any dividends or
distributions on. or redeem. purchase, acquire or make a liquidation payment with respect to or
otherwise retire, any shares of such subsidiaries preferred stock (for the avoidance of doubt,
whether such preferred stock is perpetual or otherwise) except for dividends or distributions (x)
to the Company or its subsidiaries and (v) by subsidiaries of the Company in which there are
third party investors 1o the Company and such third party investors, or (iii) make any payment of
principal of or any interest or premium, if any, on or repay, repurchase or redeem any debt
sccurities of the Company that rank pari passu in all respects with or junior in interest to the
Securities (other than (A) repurchases. redemptions or other acquisitions of shares of capital
stock of the Company in connection with anv employment contract, benefit plan or other similar
arrangement with or for the benefit of any one or more emplovees. officers, directors or
consultants. in connection with a dividend reinvestment or stockholder stock purchase plan or in
connection with the issuance of stockholder stock of the Company (or securities convertible into
or gxercisable for such units of stockholder stock) as consideration in an acquisition transaction
entered into prior to the date of this Agreement or. if later than March 30, 2010, prior to an Event
of Default, (B) as a result of an exchange or conversion of any class or series of the Company’s
capital stock (or any capital stock of a Subsidiary of the Company) for any class or series of the
Company’s capital stock or of any class or series of the Company’s indebtedness for any class or
series of the Company’s capital stock, (C) the purchase of fractional interests in the Company’s
capital stock pursuant to the conversion or exchange provisions of such capital stock or the
security being converted or exchanged, (D) any declaration of a dividend in connection with any
Rights Plan or the redemption or repurchase of rights pursuant thereto, or (E) any dividend in the
form of stock. warrants, options or other rights where the dividend stock or the stock issuable
upon exercise of such warrants, options or other rights is the same stock as that on which the
dividend is being paid or ranks pari passu with or junior to such stock).
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{b)  Notwithstanding the foregoing, the restrictions set forth in Section 10.6(a) shall
not apply to (i) payments of interest only (including deferred interest payments of approximately
$525.800 accruing through June 30. 2009) on, and any repayments. repurchases or redemptions
of those certain Fixed/Floating Rate Junior Subordinated Debt Securities due 2035, issued
pursuant to that certain Junior Subordinated Indenture between Impac Mortgage Holdings, Inc..
as issuer. and Wilmington Trust Company. as trustee. dated as of October 15, 2005 and the
related securities issued pursuant to the Amended and Restated Declaration of Trust of Impact
Capital Trust #4 dated as of October | 5, 2005, (i) a redemption of the Company’s 9.375% Series
B Cumulative Redeemable Preferred Stock, $0.01 par value per share (the “Series B Preferred
Stock "yand its 9.125% Series C Cumulative Redeemable Preferred Stock, $0.01 par value per
share (the “Series C Preferred Stock "), or the repurchase of all of such Series B Preferred Stock
or Series C Preferred Stock (for an aggregate purchase price of up to $1.861,000) pursuant to the
terms of a cash tender offer for all such outstanding stock (which tender offer may include the
payment of accumulated but unpaid dividends upon such Series B Preferred Stock and Series C
Preferred Stock in an aggregate amount of up to $7.444.000).

{c) Intentionally Omitted.
SECTION 10.7. Waiver of Covenants,

The Company may omit in any particular instance to comply with any covenant or
condition contained in Sections 10.5 or 10.6 if, before or afier the time for such compliance, the
Holders of at least a majority in aggregate principal amount of the Outstanding Securities shall.
by Act of such Holders, either waive such compliance in such instance or generally waive
compliance with such covenant or condition, but no such waiver shall extend to or affect such
covenant or condition except to the extent so expressly waived. and. until such waiver shall
become effective, the obligations of the Company in respect of any such covenant or condition
shall remain in full force and effect.

SECTION 10.8. Treatmeni of Securiiies.

The Company will treat the Securities as indebtedness, and the amounts. other than
payments of principal, payable in respect of the principal amount of such Securities as interest,
for all U.S. federal income tax purposes. All payments in respect of the Securities will be made
free and clear of LLS. withholding tax to any beneficial owner thereot’ that has provided an
Internal Revenue Service Form W-9 or W-8BEN {or any substitute or successor form)
establishing its U.S. or non-L.S. status for U.S. federal income tax purposes., or any other
applicable form establishing a complete exemption from U.S. withholding tax.

SECTION 10.9. Fees Costy and Expenses.

The Company shall pay on demand all costs and fees. including all reasonable attorneys”
fees and disbursements, of the Holders of the Securities and Taberna Capital Management, LLC,
as provided in the Exchange Agreement. The Company shall also pay the fees and expenses of
the Trustee as provided in that separate fee agreement between the Company and the Trustee and
as otherwise required pursuant to Section 6.6, hereol.
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ARTICLE XI

REDEMPTION OF SECURITIES
SECTION 11.1. Optional Redemption.

The Company may, at its option. on any Interest Payment Date. on or after March 30,
2010. redeem the Securities in whole at any time or in part from time to time, at a Redemption
Price equal to one hundred percent (100%) of the principal amount thereof (or of the redeemed
portion thereof. as applicable), together. in the case of any such redemption. with accrued
interest, including any Additional Interest, through but excluding the date fixed as the
Redemption Date (the “Upfional Redemption Price™).

SECTION 11.2. Special Event Redempiion.

Prior to March 30. 2010, upon the occurrence and during the continuation of a Special
Event, the Company may, at its option, redeem the Securities. in whole but not in part, at a
Redemption Price equal to one hundred seven and one half percent (107.5%) of the principal
amount thereof. together. in the case of any such redemption, with acerued interest. including
any Additional Interest. through but excluding the date fixed as the Redemption Date (the
“Special Redemption Price™).

SECTION 11.3. Election to Redeem: Notice to Trustee.

The election of the Company to redeem any Securities, in whole or in part, shall be
evidenced by or pursuant to a Board Resolution. In case of any redemption at the election of the
Company, the Company shall, not less than forty-five (45) days and not more than seventy-five
(75) days prior t the Redemption Date (unless a shorter notice period shall be satisfactory to the
Trustee), notify the Trustee in writing of such date and of the principal amount of the Securities
to be redeemed and provide the additional information required to be included in the notice or
notices contemplated by Section 11.5. In the case of any redemption of Securities. in whole or in
part, (a) prior to the expiration of any restriction on such redemption provided in this Indenture
or the Securities or (b) pursuant to an election of the Company which is subject to a condition
specified in this Indenture or the Securities, the Company shall furnish the Trustee with an
Officers” Certificate and an Opinion of Counsel evidencing compliance with such restriction or
condition.

SECTION 11.4. Selection of Securities to be Redeemed,

ia) If less than all the Securities are to be redeemed. the particular Securities to be
redeemed shall be selected and redeemed on a pro rata basis not more than sixty (60) days prior
to the Redemption Date by the Trustee from the Outstanding Securities not previously called for
redemption, provided. that the unredeemed portion of the principal amount of any Security shall
be in an authorized denomination (which shall not be less than the minimum authorized
denomination) for such Security.

{h) The Trustee shall promptly notify the Company in writing of the Securities
selected for redemption and, in the case of any Securities selected for partial redemption. the
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principal amount thereof to be redeemed. For all purposes of this Indenture, unless the context
otherwise requires. all provisions relating 1o the redemption of Securities shall relate. in the case
of any Security redeemed or to be redeemed only in part. to the portion of the principal amount
of such Security that has been or is to be redeemed.

(4] The provisions of paragraphs (a) and (b) of this Section 11.4 shall not apply with
respect to any redemption affecting only a single Security. whether such Security is to be
redeemed in whole or in part. In the case of any such redemption in part, the unredeemed
portion of the principal amount of the Security shall be in an authorized denomination (which
shall not be less than the minimum authorized denomination) for such Security.

SECTION 11.5. Notice of Redemption.

(a) Notice of redemption shall be given not later than the thirticth (30th) day. and not
earlier than the sixtieth (60™) day. prior to the Redemption Date to each Holder of Securities to
be redeemed. in whole or in part, (unless a shorter notice shall be satisfactory to the Holders of
the Securities and the Trustee),

(b) With respect to Securities to be redeemed, in whole or in part, each notice of
redemption shall state:

(i) the Redemption Date:

(iiy  the Redemption Price or, if the Redemption Price cannot be calculated
prior to the time the notice is required to be sent, the estimate of the Redemption Price. as
calculated by the Company, together with a statement that it is an estimate and that the
actual Redemption Price will be calculated on the fifth Business Day prior 1o the
Redemption Date (and if an estimate is provided, a further notice shall be sent of the
actual Redemption Price on the date that such Redemption Price is calculated);

(111} if less than all Outstanding Securities are to be redeemed, the
identification (and. in the case of partial redemption, the respective principal amounts) of
the amount of and particular Securities to be redeemed:

(iv)  that on the Redemption Date, the Redemption Price will become due and
payable upon each such Security or portion thereof, and that any interest {including any
Additional Interest) on such Security or such portion, as the case may be, shall cease to
accrue on and after said date: and

(v} the place or places where such Securities are to be surrendered for
payment of the Redemption Price.

{c) Notice of redemption of Securities to be redeemed. in whole or in part, at the
clection of the Company shall be given by the Company or, at the Company’s request, by the
Trustee in the name and at the expense of the Company and shall be irrevocable. The notice if
mailed in the manner provided above shall be conclusively presumed to have been duly given,
whether or not the Holder receives such notice, In any case, a failure to give such notice by mail
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or any defect in the notice to the Holder of any Security designated for redemption as a whole or
in part shall not affect the validity of the proceedings for the redemption of any other Security,

SECTION 11.6. Deposit of Redemption Price,

Prior to 10:00 a.m., New York City time, on the Redemption Date specified in the notice
with ane or more Paying Agents an amount of money sufficient to pay the Redemption Price of,
and any accrued interest (including any Additional Interest) on, all the Securities (or portions
thereof) that are to be redeemed on that date.

SECTION 11.7. Payment of Securities Called for Redemption.

(a) It any notice of redemption has been given as provided in Section 11.5, the
Securities or portion of Sccurities with respect to which such notice has been given shall become
due and payvable on the date and at the place or places stated in such notice at the applicable
Redemption Price, together with accrued interest (including any Additional Interest) to the
Redemption Date.  On presentation and surrender of such Securities at a Place of Payment
specified in such notice, the Securities or the specified portions thereof shall be paid and
redeemed by the Company at the applicable Redemption Price. together with accrued interest
(including any Additional Interest) to the Redemption Date.

(b} Upon presentation of any Security redecmed in part only. the Company shall
execute and the Trustee shall authenticate and deliver to the Holder thereof, at the expense of the
Company, a new Security or Securifies, of authorized denominations, in aggregate principal
amount cqual to the wnredeemed portion of the Security so presented and having the same
Original Issue Date, Stated Maturity and terms.

(c) If any Security called for redemption shall not be so paid upon surrender thereof
for redemption, the principal of and any premium on such Security shall, until paid, bear interest
from the Redemption Date at the rate prescribed therefor in the Security.

ARTICLE XII
SUBORDINATION OF SECURITIES
SECTION 12.1, Securities Subordinare to Senior Debt.
The Company covenants and agrees, and each Holder of a Security. by its acceptance
thereof, likewise covenants and agrees, that, to the extent and in the manner hereinafier set forth
in this Article XI1. the pavment of the principal of and any premium and interest (including any

Additional Interest) on each and all of the Securities are hereby expressly made subordinate and
subject in right of payment to the prior payment in full of all Senior Debt.
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SECTION 12.2. No Pavment When Senior Debt in Defondt; Pavment (hver of
Proceeds Upon Dissoluiion, Etc.

(a) In the event and during the continuation of any detault by the Company in the
payment of any principal of or any premium or interest on any Senior Debt (following any grace
period. if applicable) when the same becomes due and payable. whether at maturity or at a date
fixed for prepavment or by declaration of acceleration or otherwise, then, upon written notice of
such default to the Company by the holders of such Senior Debt or any trustee therefor, unless
and until such default shall have been cured or waived or shall have ceased to exist. no direct or
indirect payment (in cash. property. securities, by set-off or otherwise} shall be made or agreed o
be made on account of the principal of or any premium or interest (including any Additional
Interest) on any of the Securities. or in respect of any redemption, repayment. retirement,
purchase or other acquisition of any of the Securities,

(b} In the event of a bankruptey. insolvency or other proceeding described in clause
{d) or (e) of the definition of Event of Default {each such event, if any, herein sometimes referred
to as a “Proceeding”), all Senior Debt (including any interest thereon accruing after the
commencement of any such proceedings) shall first be paid in full before any payment or
distribution. whether in cash, securities or other property. shall be made to any Holder of any of
the Securities on account thereof, Any payment or distribution, whether in cash, securities or
other property (other than securities of the Company or any other entity provided for by a plan of
reorganization or readjustment the payment of which is subordinate, at least to the extent
provided in these subordination provisions with respect to the indebtedness evidenced by the
Securities. to the payment of all Senior Debt at the time outstanding and to any securities issued
in respect thereof under any such plan of reorganization or readjustment). which would otherwise
{but for these subordination provisions) be payable or deliverable in respect of the Securities
shall be paid or delivered directly to the holders of Senior Debt in accordance with the priorities
then existing among such holders until all Senior Debt (including any interest thereon accruing
after the commencement of any Proceeding) shall have been paid in full,

(<) In the event of any Proceeding, after payment in full of all sums owing with
respect 1o Senior Debt. the Holders of the Securities, together with the holders of any obligations
of the Company ranking on a parity with the Securities. shall be entitled to be paid from the
remaining assets of the Company the amounts at the time due and owing on account of unpaid
principal of and any premium and interest (including any Additional Interest) on the Securities
and such other obligations before any payment or other distribution, whether in cash, property or
otherwise, shall be made on account of any Equity Interests or any obligations of the Company
ranking junior to the Securities and such other obligations. [If, notwithstanding the foregoing.
any payment or distribution of any character on any security, whether in cash, securities or other
property (other than securities of the Company or any other entity provided for by a plan of
reorganization or readjustment the payment of which is subordinate. at least w the extent
provided in these subordination provisions with respect 1o the indebtedness evidenced by the
Securities, to the payment of all Senior Debt at the time outstanding and to any securities issued
in respect thereof under any such plan of reorganization or readjustment) shall be received by the
Trustee or any Holder in contravention of any of the terms hereof and before all Senior Debt
shall have been paid in full. such payment or distribution or security shall be received in trust for
the benefit of, and shall be paid over or delivered and transferred 10, the holders of the Senior
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Debt at the time outstanding in accordance with the priorities then existing among such holders
for application to the payvment of all Senior Debt remaining unpaid. to the extent necessary o
pay all such Senior Debt (including any interest thereon accruing after the commencement of any
Proceeding) in full. In the event of the failure of the Trustee or any Holder to endorse or assign
any such payment, distribution or security, each holder of Senior Debt is hereby irrevocably
authorized to endorse or assign the same,

(d) The Trustee and the Holders, at the expense of the Company. shall take such
reasonable action (including the delivery of this Indenture to an agent for anv holders of Senior
Debt or consent to the filing of a financing statement with respect hereto) as may, in the opinion
of counsel designated by the holders of a majority in aggregate principal amount of the Senior
Debt at the time outstanding, be necessary or appropriate to assure the effectiveness of the
subordination effected by these provisions.

(¢)  The provisions of this Section 12.2 shall not impair any rights, interests, remedies
or powers of any secured creditor of the Company in respect of any security interest the creation
of which is not prohibited by the provisions of this Indenture.

(f) The securing of any obligations of the Company. otherwise ranking on a parity
with the Securities or ranking junior to the Securities, shall not be deemed to prevent such
obligations from constituting, respectively, obligations ranking on a parity with the Securitics or
ranking junior to the Securities.

SECTION 12.3.  Payment Permitted If No Default.

Mothing contained in this Article X1l or elsewhere in this Indenture or in any of the
Securities shall prevent (a) the Company, at any time, except during the pendency of the
conditions described in paragraph (a) of Section 12.2 or of any Proceeding referred to in
Section 12.2. from making payments at any time of principal of and any premium or interest
(including any Additional Interest) on the Securities or (b) the application by the Trustee of any
moneys deposited with it hereunder to the payment of or on account of the principal of and any
premium or interest (including any Additional Interest) on the Securities or the retention of such
pavment by the Holders. if, at the time of such application by the Trustee, it did not have
knowledge (in accordance with Section 12.8) that such payment would have been prohibited by
the provisions of this Article X1, except as provided in Section 12.8.

SECTION 12.4. Subrogation to Rights of Holders of Senior Debr,

Suhject to the payment in full of all amounts due or to become due on all Senior Debt. ar
the provision for such payment in cash or cash equivalents or otherwise in a manner satisfactory
to the holders of Senior Debt, the Holders of the Securities shall be subrogated to the extent of
the payments or distributions made o the holders of such Senior Debt pursuant to the provisions
of this Article X1l (equally and ratably with the holders of all indebtedness of the Company that
by its express terms 1s subordinated to Senior Debt of the Company to substantially the same
extent as the Securities are subordinated to the Senior Debt and is entitled to like rights of
subrogation by reason of any payments or distributions made to holders of such Senior Debt) to
the rights of the holders of such Senior Debt to receive payments and distributions of cash,
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property and securities applicable to the Senior Debt until the principal of and any premium and
interest (including any Additional Interest) on the Securities shall be paid in full. For purposes
of such subrogation, no payments or distributions to the holders of the Senior Debt of any cash.
property or securities to which the Holders of the Securities or the Trustee would be entitled
this Article XII to the holders of Senior Debt by Holders of the Securities or the Trustee, shall. as
among the Company, its creditors other than holders of Senior Debt. and the Holders of the
Securities. be deemed to be a payment or distribution by the Company to or on account of the
Senior Debt.

SECTION 125, Provisions Sofelv to Define Relative Rights.

The provisions of this Article XI1 are and are intended solely for the purpose of defining
the relative rights of the Holders of the Securities on the one hand and the holders of Senior Debt
on the other hand. Nothing contained in this Article X1I or elsewhere in this Indenture or in the
Securities is intended to or shall (a) impair, as between the Company and the Holders of the
Securities, the obligations of the Company, which are absolute and unconditional. to pay to the
Holders of the Securities the principal of and any premium and interest (including any Additional
Interest) on the Securities as and when the same shall become due and pavable in accordance
with their terms, (b) affect the relative rights against the Company of the Holders of the
Securities and creditors of the Company other than their rights in relation to the holders of Senior
Debt or (c) prevent the Trustee or the Holder of any Security from exercising all remedies
otherwise permitted by applicable law upon default under this Indenture, including filing and
voting claims in any Proceeding, subject to the rights, if any, under this Article XI1 of the holders
of Senior Debt to receive cash. property and securities otherwise payvable or deliverable to the
Trustee or such Holder.

SECTION 12.6. Trustee to Effecivare Subordination,

Each Holder of a Security by his or her acceptance thereof authorizes and directs the Trustee on
his or her behalf to take such action as may be necessary or appropriate to acknowledge or
effectuate the subordination provided in this Article XII and appoints the Trustee his or her
attorney-in-fact for any and all such purposes,

SECTION 12.7. No Waiver of Subordination Provisions,

(a) Mo right of any present or future holder of any Senior Debt to enforce
subordination as herein provided shall at any time in any way be prejudiced or impaired by any
act or failure to act on the part of the Company or by any act or failure to act. in good faith. by
any such holder. or by any noncompliance by the Company with the terms. provisions and
covenants of this Indenture. regardless of any knowledge thereof that any such holder may have
or be otherwise charged with.

(b} Without in any way limiting the generality of paragraph (a) of this Section 12.7,
the holders of Senior Debt may, al any time and from to time. without the consent of or notice o
the Trustee or the Holders of the Securities, without incurring responsibility to such Holders of
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the obligations hereunder of such Holders of the Securities to the holders of Senior Debt. do any
one or more of the following: (i) change the manner, place or terms of payment or extend the
time of payment of, or renew or alter. Senior Debt, or otherwise amend or supplement in any
manner Senior Debt or any instrument evidencing the same or any agreement under which
Senior Debt is outstanding, (ii) sell. exchange, release or otherwise deal with any property
pledged. mortgaged or otherwise securing Senior Debt. (iii) release any Person liable in any
manner tor the payment of Senior Debt and (iv) exercise or refrain from exercising any rights
against the Company and any other Person.

SECTION 12.8. Notice to Trustee.

(a)» The Company shall give prompt written notice to a Responsible Officer of the
Trustee of any fact known to the Company that would prohibit the making of any pavment to or
by the Trustee in respect of the Securities. Notwithstanding the provisions of this Article XII or
any other provision of this Indenture, the Trustee shall not be charged with knowledge of the
existence ol any facts that would prohibit the making of any payment to or by the Trustee in
respect of the Securities. unless and until a Responsible Officer of the Trustee shall have
received written notice thereof from the Company or a holder of Senior Debt or from any trustee,
agent or representative therefor; provided, that if the Trustee shall not have received the notice
provided for in this Section 12.8 at least two Business Days prior to the date upon which by the
terms hereof any monies may become payable for any purpose (including. the payment of the
principal of and any premium on or interest {(including any Additional Interest) on any Security),
then, anything herein contained to the contrary notwithstanding, the Trustee shall have full
power and authority to receive such monies and to apply the same to the purpose for which they
were received and shall not be atfected by any notice to the contrary that may be received by it
within two Business Days prior to such date.

(b)  The Trustee shall be entitled tw rely on the delivery to it of a written notice by a
Person representing himself or herself to be a holder of Senior Debt (or a trustee. agent,
representative or attornev-in-fact therefor) to establish that such notice has been given by a
holder of Senior Debt (or a trustee. agent, representative or attorney-in-fact therefor). In the
event that the Trustee determines in good faith that further evidence is required with respect to
the right ot any Person as a holder of Senior Debt to participate in any payment or distribution
pursuant to this Article XII. the Trustee may request such Person to furnish evidence to the
reasonable satistaction of the Trustee as to the amount of Senior Debt held by such Person, the
extent to which such Person is entitled to participate in such payment or distribution and any
ather facts pertinent to the rights of such Person under this Article XII. and if such evidence is
not fumnished, the Trustee may defer any payvment to such Person pending judicial determination
as to the right of such Person to receive such payment.

SECTION 12,9, Reliance on Judicial Order or Certificate of Liguidating Agent

Upon any payment or distribution of assets of the Company referred to in this Article XL
the Trustee and the Holders of the Securities shall be entitled to conclusively rely upon any order
or decree entered by any court of competent jurisdiction in which such Proceeding is pending, or
a certificate of the trustee in bankruptey. receiver, liquidating trustee, custodian, assignee for the
benefit of creditors. agent or other Person making such payment or distribution. delivered to the
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Trustee or to the Holders of Securities, for the purpose of ascertaining the Persons entitled to
participate in such payment or distribution, the holders of the Senior Debt and other indebtedness
of the Company, the amount thereof or payable thereon, the amount or amounts paid or
distributed thereon and all other facts pertinent thereto or to this Article XI1I.

SECTION 12,10, Trustee Not Fiduciary for Holders of Senior Debit.

The Trustee. in its capacity as trustee under this Indenture, shall not be deemed to owe
any fiduciary duty to the holders of Senior Debt and shall not be liable to any such holders if it
shall in good faith mistakenly pay over or distribute to Holders of Securities or to the Company
or to any other Person cash. property or securities to which any holders of Senior Debt shall be
entitled by virtue of this Article X1I or otherwise,

SECTION 12.11. Rights of Trustee as Holder of Senior Debi; Preservation of
Trusiee s Rivhis.

The Trustee in its individual capacity shall be entitled to all the rights set forth in this
Article XII with respect to any Senior Debt that may at any time be held by it, to the same extent
as any other holder of Senior Debt, and nothing in this Indenture shall deprive the Trustee of any
of its rights as such holder.

SECTION 12.12. Article Applicable to Paying Agents.

If at any time any Paying Agent other than the Trustee shall have been appointed and shall be
then acting hereunder. the term “Trustee” as used in this Article X1 shall in such case (unless the
context otherwise requires) be construed as extending to and including such Paying Agent within
its meaning as fully for all intents and purposes as if such Paying Agent were named in this
Article XII in addition to or in place of the Trustee. For avoidance of doubt, neither the Company
nor any affiliate of the Company shall be permitied to serve as a Paying Agent hereunder.

& %k ok
This instrument may be executed in any number of counterparts. each of which so

executed shall be deemed to be an original, but all such counterparts shall together constitute but
one and the same instrument.
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[N WITNESS WHEREOF, the parties hereto have caused this Indenture to be duly executed as
of the day and year firsi above writien.

IMPAC MORTGAGE HOLDINGS, INC., 2
Maryland corporation

) Mame; Todd Tﬂ._lﬁ F__
Title: C.FD

{Signatures continue on the next page)

Signature I'age to Junior Subordinated Indenture (Indenture 1)




THE BANK OF NEW YORK MELLON
TRUST COMPANY, NATIONAL
ASSOCIATION, not in its individual capacity but
solely as Trustee

By: -

Name: Bill MarsHall A
Title: Vice President

Signature Page to Junior Subordinated Indenture (Indenture 1)




Schedule A

DETERMINATION OF LIBOR

With respect to the Securities, the London interbank offered rate (“LIBOR™) shall be
determined by the Calculation Agent in accordance with the following provisions (in each case
rounded to the nearest .000001%):

(1} On the second LIBOR Business Day {as defined below) prior to an Interest Payment Date
(each such day, a “LIBOR Determination Date™), LIBOR for any given security shall for the
following Interest Period equal the rate. as obtained by the Calculation Agent from Bloomberg
Financial Markets Commodities News, for three-month Eurodollar deposits that appears on Dow
Jones Telerate Page 3750 (as defined in the International Swaps and Derivatives Association,
Inc. 1991 Interest Rate and Currency Exchange Definitions). or such other page as may replace
such Page 3750, as of 11:00 a.m. (London time) on such LIBOR. Determination Date,

(2) If, on any LIBOR Determination Date. such rate does not appear on Dow Jones Telerate
Page 3750 or such other page as may replace such Page 3750, the Calculation Agent shall
determine the arithmetic mean of the offered quotations of the Reference Banks (as defined
below) to leading banks in the London interbank market for three-month Eurodollar deposits in
an amount determined by the Calculation Agent by reference to requests for quotations as of
approximately 11:00 am. (London time) on the LIBOR Determination Date made by the
Calculation Agent to the Reference Banks. If. on any LIBOR Determination Date. at least two
of the Reference Banks provide such quotations. LIBOR shall equal such arithmetic mean of
such quotations. If. on any LIBOR Determination Date, only one or none of the Reference
Banks provide such quotations, LIBOR shall be deemed to be the arithmetic mean of the offered
quotations that leading banks in the City of New York selected by the Calculation Agent are
quoting on the relevant LIBOR Determination Date for three-month Furodollar deposits in an
amount determined by the Calculation Agent by reference to the principal London offices of
leading banks in the London interbank market: provided that, if the Calculation Agent is required
but is unable to determine a rate in accordance with at least one of the procedures provided
above, LIBOR shall be LIBOR as determined on the previous LIBOR Determination Date.

(3) As used herein: “Reference Banks™ means four major banks in the London interbank
market selected by the Calculation Agent; and “LIBOR Business Day™ means a day on which
commercial banks are open for business (including dealings in foreign exchange and foreign
currency deposits) in London.
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Exhibit A
Form of Officer's Financial Certificate

The undersigned, the [Chairman/Vice Chairman/Chief Executive Officer/President/ Vice
President/Chief Financial Officer/Treasurer/ Assistant Treasurer|, hereby certifies, pursuant to
Section 7.3(b) of the Junior Subordinated Indenture, dated as of May 8. 2009, among Impac
Mortgage Holdings, Inc. (the *Company™) and The Bank of New York Mellon Trust Company.
National Association, as trustee, that, as of [date], [20__|, the Company. if applicable, and its
subsidiaries had the following ratios and balances:

As of |Quarterly/Annual Financial Date]. 20

Senior secured indebtedness for borrowed money (“Debt™) £
Senior unsecured Debt 5
Subordinated Debt . . S
Total Debt 5

Ratio of (x) senior secured and unsecured Debt to (v) total Debt %

* A table describing the quarterly report calculation procedures is provided on page

[FOR FISCAL YEAR END: Attached hereto are the audited consolidated financial statements
(including the balance sheet. income statement and statement of cash flows, and notes thereto,
together with the report of the independent accountants thereon) of the Company and its
consolidated subsidiaries for the three years ended |date], 20 and all required Financial
Statements (as defined in the Purchase Agreement) for the year ended [date], 20 |

[FOR FISCAL QUARTER END: Attached hereto are the unaudited consolidated and
consolidating financial statements (including the balance sheet and income statement) of the
Company and its consolidated subsidiaries and all required Financial Statements (as defined in
the Purchase Agreement) for the year ended [date], 20| for the fiscal quarter ended [date].
20 ]

The financial statements fairly present in all material respects. in accordance with U.S. generally
accepted accounting principles (“GAAP™), the financial position of the Company and its
consolidated subsidiaries, and the results of operations and changes in financial condition as of
the date, and for the | quarter interim] [annual] period ended [date]. 20, and such financial
statements have been prepared in accordance with GAAP consistently applied throughout the
period mvolved (expect as otherwise noted therein).
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There has been no monetary default with respect to any indebtedness owed by the Company
and/or its subsidiaries (other than those defaults cured within 30 days of the oceurrence of the
same) [. except as set forth below:].

[Insert any exceptions by listing, in detail, the nature of the condition or event causing such
noncompliance, the period during which such condition or event has existed and the action(s) the
Company has taken. is taking. or proposes to take with respect to each such condition or event. |

[I, the undersigned. the |Chairman/Vice Chairman/Chief Executive Officer/President/Vice
President/Chief Financial Officer/Treasurer/Assistant Treasurer]. hereby certify that | have
reviewed the terms of the Indenture and 1 have made, or have caused to be made under my
supervision, a detailed review of (i) the covenants of the Company set forth therein, in particular.
Section | ] (the “Financial Covenants™) and (ii) the transactions and conditions of the
Company and its subsidiaries during the accounting period ended as of | | (the
“Accounting Period™), which Accounting Period is covered by the financial statements attached
hereto. The examinations described in the preceding sentence did not disclose, and I have no
knowledge of. the existence of any condition or event which constitutes a Default or an Event of
Default (each as defined in the Indenture) during or at the end of the Accounting Period or as of
the date of this certificate], except as set forth below:].

[Insert any exceptions by listing, in detail. the nature of the condition or event causing such
noncompliance, the period during which such condition or event has existed and the action(s) the
Company has taken. is taking, or proposes to take with respect to each such condition or event.]

Page  attached hercto scts forth the financial data and computations evidencing the
Company’s compliance with the Financial Covenants. all of which data and computations are
true, complete and correct. ]

IN WITNESS WHEREOF, the undersigned has executed this Officer’s Financial
Certilicate as of this day of 420

[COMPANY]

By:
Name:

|Company]|

| Address]

[Address)

| Telephone Number]
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JUNIOR SUBORDINATED INDENTURE, dated as of May 8, 2009, between IMPAC
MORTGAGE HOLDINGS, INC.. a Maryland corporation (the “Compamy™), and THE BANK
OF NEW YORK MELLON TRUST COMPANY. NATIONAL ASSOCIATION. a national
banking association. as Trustee (in such capacity, the “Trustee”™).

RECITALS OF THE COMPANY

WHEREAS., the Company has duly authorized the execution and delivery of this
Indenture to provide for the issuance of one or more unsecured junior subordinated notes (the
“Securities”), and to provide the terms and conditions upon which the Securities are to be
authenticated, issued and delivered; and

WHEREAS, all things necessary to make this Indenture a valid agreement of the
Company, in accordance with its terms, have been done.

NOW, THEREFORE, this Indenture Witnesseth;

For and in consideration of the premises and the purchase of the Securities by the Holders
thereof, it is mutually covenanted and agreed. for the equal and proportionate benefit of all
Holders of the Securities. as follows:

ARTICLE1

DEFINITIONS AND OTHER PROVISIONS OF GENERAL APPLICATION
SECTION 1.1.D¢finitions.

For all purposes of this Indenture, except as otherwise expressly provided or unless the
context otherwise requires:

(a) the terms defined in this Article | have the meanings assigned to them in this
Article I;

by the words “include™, “includes” and “including™ shall be deemed to be followed
by the phrase “without limitation™;

() all accounting terms not otherwise defined herein have the meanings assigned to
them in accordance with GAAP;

(d) unless the context otherwise requires, any reference to an “Article” or a *“Section™
refers to an Article or a Section. as the case may be, of this Indenture;

(e) the words “hereby™, "herein™, “hereof” and “hereunder” and other words of
similar import refer to this Indenture as a whole and not (o any particular Article, Section or
other subdivision;

{H a reference to the singular includes the plural and vice versa; and
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fg)  the masculine, feminine or neuter genders used herein shall include the masculine,
feminine and neuter genders,

“Acr” when used with respect to any Holder, has the meaning specified in Section 1.4.

“Additional Interest” means the interest, if any, that shall accrue on any amounts payvable
on the Securities, the payment of which has not been made on the applicable Interest Payment
Date and which shall accrue at the rate per annum specified or determined as specitied in such
Security, in each case to the extent legally enforceable.

“Affiliare™ of any specified Person means any other Person directly or indirectly
Controlling or Controlled by or under direct or indirect common Control with such specified
Person.

“Applicable Depositary Procedures™ means, with respect to any transfer or transaction
involving a Global Security or beneficial interest therein, the rules and procedures of the
Depositary for such Security. in each case to the extent applicable to such transaction and as in
ctfeet from time to time.

“Authenticating Ageni” means any Person authorized by the Trustee pursuant to
Section 6.1 1 to act on behall of the Trustee to authenticate the Securities.

“Board of Directors” means the board of directors of the Company or any duly
authorized committee of that board.

“Board Resolution”™ means a copy of a resolution certified by the Secretary or an
Assistant Secretary of the Company to have been duly adopted by the Board of Directors and to
be in full force and effect on the date of such certification.

“Business Day™ means any day other than (i) a Saturday or Sunday. (ii} a day on which
banking institutions in the City of New York are authorized or required by law or executive order
to remain closed or (iit) a day on which the Corporate Trust Office of the Trustee is closed for
business.

“Calculation Agent™ has the meaning specified in Section 10.4.
“Commission™ has the meaning specified in Section 7.3.

“Company”™ means the Person named as the “Compary™ in the first paragraph of this
Indenture until a successor Person shall have become such pursuant to the applicable provisions
of this Indenture, and thereafter “Company”™ shall mean such successor Person.

“Company Reguest™ and “Company Order” mean. respectively. the written request or
order signed in the name of the Company by its Chairman of the Board of Directors. its Vice
Chairman of the Board ol Directors, its Chief Executive Officer, President or a Vice President.
and by its Chief Financial Officer, its Treasurer. an Assistant Treasurer, its Secretary or an
Assistant Secretary, and delivered to the Trustee.
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“Control” when used with respect to any specified Person, means the power to direct the
management and policies of such Person. directly or indirectly, whether through the ownership
of voting securities, by contract or otherwise; and the terms “controlling™ and “controlled™ have
meanings correlative to the foregoing,

“Corporate Trust Office” means the principal office of the Trustee at which at any
particular time its corporate trust business shall be administered. which office at the date of this
Indenture is located at 601 Travis Street, 16™ Floor. Houston., Texas 77019 Attn: Global
Corporate Trust — Impac Mortgage Holdings. Inc. Initially, all notices and correspondence shall
be addressed o Mudassir Mohamed, telephone (713) 483-6029.

“Debt” means, with respect to any Person. whether recourse is to all or a portion of the
assets of such Person, whether currently existing or hereafter incurred and whether or not
contingent and without duplication, (i) every obligation of such Person for money borrowed: (ii)
every obligation of such Person evidenced by bonds. debentures, notes or other similar
instruments, including obligations incurred in connection with the acquisition of property. assets
or businesses: (iii) every reimbursement obligation of such Person with respect o letters of
credit, bankers™ acceptances or similar facilities issued for the account of such Person; (iv) every
obligation of such Person issued or assumed as the deferred purchase price of property or
services (but excluding trade accounts payable or other accrued liabilities arising in the ordinary
course of business); (v) every capital lease obligation of such Person; (vi} all indebtedness of
such Person. whether incurred on or prior to the date of this Indenture or thereatter incurred. for
claims in respect of derivative products. including interest rate, foreign exchange rate and
commodity forward contracts, options and swaps and similar arrangements: (vii) every
obligation of the type referred to in clauses (i) through (vi) of another Person and all dividends of
another Person the payment of which, in either case, such Person has puaranteed or is
responsible or liable for, directly or indirectly, as obligor or otherwise: and (viii) any renewals,
extensions, refundings, amendments or modifications of any obligation of the type referred to in
clauses (i) through (vii).

“Depositary”™ means an organization registered as a clearing agency under the Exchange
Act that is designated as Depositary by the Company or any successor therelo,

*Depositary Participant” means a broker, dealer, bank, other financial institution or other
Person for whom from time to time a Depositary effects book-entry transfers and pledges of
securities deposited with the Depositary.

“Dollar™ or *5" means the currency of the United States of America that, as at the time
of payment, is legal tender for the payment of public and private debts,

“EDCGAR™ has the meaning specified in Section 7.3(c).
“Equity Interests”™ means with respect to any Person (a) if such Person is a partnership.

the partnership interests (general or limited) in such partnership. (b) if such Person is a limited
liability company. the membership interests in such limited liability company and (¢) if such
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Person is such corporation. the shares or stock interests (both common stock and preferred stock)
in a corporation.

“Event of Default”™ has the meaning specified in Section 5.1.

“Exchange Act” means the Securities Exchange Act of 1934 or any statute successor
thereto, in each case as amended from time to time.

“Fxchange Agreement™ means that certain Exchange Agreement executed simultaneously
with this Indenture by and among the Company and the parties named therein

“Expiration Dare” has the meaning specified in Section 1.4,

“Fixed Rate Period” shall mean the period commencing on May 8. 2009 and ending on
March 29, 2018.

“Fixed Rate” means a fixed rate equal to (a) for the Intercst Period ending on June 29,
2009, and for each Interest Period thereafter through and including the Interest Period ending on
March 29, 2014. two percent (2.00%) per annum. (b) for the Interest Period commencing on
March 30 2014 and for each Interest Period thereafier through and including the Interest Period
ending on March 29, 2015, three percent (3.00%) per annum, (¢} from the Interest Period
commencing on March 30. 2015 and for each Interest Period thereafter through and including the
Interest Period ending on March 29, 2016, four percent (4.00%) per annum, (d) from the Interest
Period commencing on March 30. 2016 and for each Interest Period thereafter through and
including the Interest Period ending on March 29, 2017, five percent (5.00%) per annum, (e)
from the Interest Period commencing on March 30, 2017 and for each Interest Period
commencing on March 30, 2018 thereafter through and including the Interest Period ending on
March 29, 2018, six percent (6.00%) per annum.

“Floating Rate” means for each Interest Period from and after March 30, 2018, through
and including the Stated Maturity Date, a rate equal to LIBOR for the applicable Interest Period
plus three and three quarters of one percent (3.75%) per annum.

“(GAAP” means United States generally accepted accounting principles, consistently
applied. from time to time in effect.

“Global Security”™ means a Security that evidences all or part of the Securities, the
ownership and transfers of which shall be made through book entries by a Depositary.

“Grovernment Obligation” means (a) any security that is (i) a direct obligation of the
United States of America of which the full faith and credit of the United States of America is
pledged or (ii) an ubligation of a Person controlled or supervised by and acting as an agency or
instrumentality of the United States of America or the payment of which is unconditionally
guaranteed as a full faith and credit obligation by the United States of America. which. in either
case (i) or (ii), is not callable or redeemable at the option of the issuer thereof, and (b) any
depositary receipt issued by a bank (as defined in Section 3(a)(2) of the Securities Act) as
custodian with respect to any Government Obligation that is specified in clause (a) above and
held by such bank for the account of the holder of such deposilary receipt. or with respect to any
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specific payment of principal of or interest on any Government Obligation that is so specified
and held, provided, that (except as required by law) such custodian is not authorized to make any
deduction from the amount payable to the holder of such depositary receipt from any amount
received by the custodian in respect of the Government Obligation or the specific payment of
principal or interest evidenced by such depositary receipt.

“Holder™ or “Holders”™ means a Person or collectively all Persons in whose name a
Security is registered in the Securities Register.

“Indenrure” means this instrument as originally executed or as it may from time to time
be amended or supplemented by one or more amendments or indentures supplemental hereto
entered into pursuant to the applicable provisions hereot.

“Interest Payment Date” means June 30, September 30, December 30 and March 30 of
each year, commencing on June 30, 2005, during the term of this Indenture.

“Interest Period” means the period commencing o, and including. an Interest Payment
Date and continuing through and including the day prior to the next succeeding Interest Payment
Date.

“Interest Rate” means with respect to any Interest Period. either the Fixed Rate or
Floating Rate in effect during such Interest Rate.

“fnvestment Company Act” means the Investment Company Act of 1940 or any successor
statute thereto, in each case as amended from time to time.

“Investment Company Evenr™ means the receipt by the Company of an Opinion of
Counsel experienced in such matters to the effect that. as a result of the occurrence of a change
in law or regulation (including any announced prospective change) or a written change in
interpretation or application of law or regulation by any legislative body. court, governmental
agency or regulatory authority, there is more than an insubstantial risk that the Company is or,
within ninety (90) days of the date of such opinion will be, considered an “investment company™
that is required to be registered under the Investment Company Act. which change or prospective
change becomes effective or would become eftective, as the case may be. on or after the date of
the issuance of the Securities.

“LIBOR T has the meaning specified in Schedule A,
CLIBOR Business Day' has the meaning specified in Schedule A.
“LIBOR Determination Date " has the meaning specified in Schedule A.

A%

“Maturity,” when used with respect to any Security. means the date on which the
principal of such Security or any installment of principal becomes due and payable as therein or
herein provided, whether at the Stated Maturity or by declaration of acceleration. call for
redemption or otherwise.

“Notice of Defand”™ means a written notice of the kind specified in Section 3.1(c).
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“Officers’ Certificate” means a certificate signed by the Chairman of the Board, a Vice
Chairman of the Board. the Chiel Executive Officer, the President or a Vice President, and by
the Chief Financial Officer. the Treasurer, an Assistant Treasurer, the Secretary or an Assistant
secretary, ol the Company and delivered to the Trustee.

“COpinion of Counsel” means a written opinion of counsel. who may be counsel for or an
emplovee of the Company or any Affiliate of the Company,

“Optional Redemprion Price” has the meaning set torth in Section 11.1.
“Original fssue Date™ means the date of original issuance of each Security.
“(ther Taxes™ has the meaning set forth in Section 3.1 1(¢).

“COhitstanding” means, when used in reference to any Securities, as of the date of
determination. all Securities theretotore authenticated and delivered under this Indenture, except:

(i) Securities theretofore canceled by the Trustee or delivered to the Trustee
for cancellation;

(i)  Securities for whose payment or redemption money in the necessary
amount has been theretofore deposited with the Trustee or any Paying Agent in trust for
the Holders of such Securities; provided, that, if such Securities are to be redeemed.
notice of such redemption has been duly given pursuant to this Indenture or provision
therefor satisfactory to the Trustee has been made; and

(1ii)  Securities that have been paid or in substitution for or in lieu of which
other Securities have been authenticated and delivered pursuant to the provisions of this
Indenture. unless proof satisfactory to the Trustee is presented that any such Securities
are held by Holders in whose hands such Securities are valid, binding and legal
obligations of the Company:

provided, that in determining whether the Holders of the requisite principal amount of
Outstanding Securities have given any request, demand, authorization, direction, notice. consent
or waiver hereunder, Securities owned by the Company. if any. or any other obligor upon the
Securities or any Affiliate of the Company or such other obligor shall be disregarded and deemed
not to be Outstanding unless the Company shall hold all Outstanding Securities, except that, in
determining whether the Trustee shall be protected in relying upon any such request, demand,
authorization. direction. notice. consent or waiver, only Securities that a Responsible Otficer of
the Trustee actually knows to be so owned shall be so disregarded. Securities so owned that
have been pledged in good faith may be regarded as Outstanding if the pledgee establishes to the
satisfaction of the Trustee the pledgee’s right so to act with respect to such Securities and that the
pledgee is not the Company or any other obligor upon the Securities or any Affiliate of the
Company or such other obligor.

“Paying Agent” means the Trustee or any Person authorized by the Trustee (other than
the Company or any Affiliate of the Company) to pay the principal of or any premium or interest
on, or other amounts in respect of, any Securities on behalf of the Company.
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*Person”™ means a legal person, including any individual, corporation. estate, partnership,
joint venture, association, joint stock company, company. limited lability company. trust,
unincorporated association, government or any agency or political subdivision thereof. or any
other entity of whatever nature.

*“Place of Payment™ means. with respect to the Securities. the Corporate Trust Office of
the Trustee.

“Predecessor Securify” of any particular Security means everv previous Security
evidencing all or a portion of the same debt as that evidenced by such particular Security. For
the purposes of this definition. any security authenticated and delivered under Section 3.6 in lieu
of a mutilated, destroyed, lost or stolen Security shall be deemed to evidence the same debt as
the mutilated, destroyed, lost or stolen Security.,

“Proceeding” has the meaning specified in Section 12.2 (b).

“Redemption Date”™ means, when used with respect to any Security to be redeemed, the
date fixed for such redemption by or pursuant to this Indenture.

“Redemprion Price”™ means, when used with respect to any Security 1o be redeemed, in
whole or in part. the Special Redemption Price or the Optional Redemption Price, as applicable,
at which such Security or portion thereof is to be redeemed as fixed by or pursuant to this
Indenture.

“Reference Bunks™ has the meaning specified in Schedule A,

“Regular Record Date” for the interest payable on any Interest Pavment Date with
respect to the Securities means the date that is fifteen (15) days preceding such Interest Payment
Date (whether or not a Business Day).

“Responsible Officer”™ means, when used with respect to the Trustee. the officer in the
Global Corporate Trust department of the Trustee having direct responsibility for the
administration of this Indenture.

“Rights Plan” means a plan of the Company providing for the issuance by the Company
to all holders of its Equity Interests of rights entitling the holders thereof to subscribe for or
purchase Equity Interests any class or series of Equity Interests in the Company which rights (i}
are deemed to be transferred with such Equity Interests and (ii) are also issued in respect of
future issuances of such Equity Interests, in each case until the occurrence of a specified event or
events.

“Securities” or “Security " means any debt securities or debt security. as the case may be.
authenticated and delivered under this Indenture.

“Securities Act” means the Securities Act of 1933 or any successor statute thereto, in
each case as amended from time to time.
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“Securities Register” and “Securities Registrar™ have the respective meanings specified
in Section 3.3.

“Senior Debt” means the principal of and any premium and interest on (including interest
aceruing on or after the filing of any petition in bankruptey or for reorganization relating to the
Company, whether or not such claim for post-petition interest is allowed in such proceeding) all
Debt of the Company, whether incurred on or prior to the date of this Indenture or thereafier
incurred, unless it is provided in the instrument creating or evidencing the same or pursuant to
which the same is outstanding, that such obligations are not superior in right of payment to the
Securities issued under this Indenture provided. that Senior Debt shall not be deemed to include
any (i) debt or (ii) other debt securities (and guarantees. if any, in respect of such debt securities)
issued to any trust {or a trustee of any such trust), partnership or other entity affiliated with the
Company that is a financing vehicle of the Company (a “financing entity™) in connection with
the issuance by such financing entity of equity securities or other securities, in each case of (1) or
{il) pursuant to an instrument that ranks pari passu with or junior in right of payment to this
Indenture,

“Series B Preferred Stock ™ has the meaning set forth in Section 10.6(b},
“Series C Preferred Stock” has the meaning set forth in Section 10.6(b).

“Special Event™ means the occurrence of an Investment Company Event or a Tax Event
purstant to Section 3.1.

“Special Record Date™ for the payment of any Defaulted Interest means a date fixed by
the Trustee pursuant to Section 3,1,

“Special Redemption Price” has the meaning set forth in Section 11,2,
“Stared Maturin” means March 30, 2034.

“Subordinated Debt” means any Debt that is subordinated in right of payment and
security to the Securities.

“Subsidiary” of a Person means (a) any corporation more than fifty percent (50%) of the
outstanding voting stock or other voting interest of which shall at the time be owned. directly or
indirectly, by such Person and/or by one or more of its Subsidiaries or (b) any partnership.
limited liability company. association, joint venture or similar business organization more than
50% of the ownership mterests having ordinary voting power of which shall at the time be
owned or Controlled. directly or indirectly. by such Person and/or by one or more of its
Subsidiaries.  For purposes of this definition. “veting stock™ means stock that ordinarily has
voting power for the election of directors, whether at all times or only so long as no senior class
of stock has such voting power by reason of any contingency. Unless otherwise expressly
provided. all references herein to a “Subsidiary™ shall mean a Subsidiary of the Company.

“Taberna” means, initially. Taberna Capital Management. LLC. having and address at

430 Park Avenue, New York, New York 10022, Attn: Rafael Licht (or such other address and
notice party so designated by Taberna Capital Management, LLC, and. after written notice from
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the Holders delivered to the Trustee and the Company by Holders owning a majority in
aggregate principal amount of Ouistanding Securities. such successor representative of the
Holders so designated in such notice; provided, there shall only be one such Holder’s
representative at any one time),

“Tax Evenr” means the receipt by the Company of an Opinion of Counsel experienced in
such matters to the effect that. as a result of (a) any amendment to or change (including any
announced prospective change) in the laws or any regulations thereunder of the United States or
any political subdivision or taxing authority thereof or therein or (b) any judicial decision or any
official administrative pronouncement (including any private letter ruling, technical advice
memorandum or field service advice) or regulatory procedure. including any notice or
announcement of intent to adopt any such pronouncement or procedure (an “Adminisirative
Action™). regardless of whether such judicial decision or Administrative Action is issued to or in
connection with a proceeding involving the Company and whether or not subject to review or
appeal, which amendment, change, judicial decision or Administrative Action is enacted,
promulgated or announced, in each case, on or after the date of issuance of the Securities, there is
more than an insubstantial risk that interest payable by the Company on the Securities is not, or
within ninety (90) days of the date of such opinion, will not be. deductible by the Company, in
whaole or in part, for United States federal income tax purposes.

“Trustee” means the Person named as the “Trusree™ in the first paragraph of this
instrument, solely in its capacity as such and not in its individual capacity, until a successor
Trustee shall have become such pursuant to the applicable provisions of this Indenture. and,
thereafter. “7Trusree” shall mean or include each Person who is then a Trustee hereunder.

“Trust fndenture Act” means the Trust Indenture Act of 1939, as amended and as in effect
on the date as of this Indenture,

SECTION 1.2.Compliance Certificate and Opinions,

(a) Upon any application or request by the Company to the Trustee to take any action
under any provision of this Indenture. the Company shall, if requested by the Trustee, furnish to
the Trustee an Officers” Certificate stating that all conditions precedent (including covenants
compliance with which constitutes a condition precedent), if any. provided for in this Indenture
relating to the proposed action have been complied with and an Opinion of Counsel stating that
in the opinion of such counsel all such conditions precedent (including covenants compliance
with which constitutes a condition precedent). it any, have been complied with.

{(h) Every certificate or opinion with respect to compliance with a condition or
covenant provided for in this Indenture (other than the certificate provided pursuant to Section
10.3) shall include:

(i) a statement by each individual signing such certiticate or opinion that such
individual has read such covenant or condition and the definitions herein relating thereto:

(iiy & brief statement as to the nature and scope of the examination or

investigation upon which the statements or opinions of such individual contained in such
certificate or opinion are based,
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(1ii)  a statement that, in the opinion of such individual. he or she has made such
examination or investigation as is necessary to enable him or her to express an informed
opinion as to whether or not such covenant or condition has been complied with; and

(iv)  astatement as to whether, in the opinion of such individual, such condition
or covenant has been complied with.

SECTION 1.3.Forms of Documents Delivered ro Trustee,

(a) In any case where several matters are required to be certified by, or covered by an
opinion of, any specified Person, it is not necessary that all such matters be certified by, or
covered by the opinion of. only one such Person. or that they be so certified or covered by only
one document. but one such Person may certify or give an opinion with respect to some matters
and one or more other such Persons as to other matters, and any such Person may certily or give
an opinion as to such matters in one or several documents.

(b Any certificate or opinion of an officer of the Company may be based, insofar as
it relates to legal matters, upon a certificate or opinion of, or representations by, counsel, unless
such officer knows, or afier reasonable inquiry should know. that the certificate or opinion or
representations with respect to matters upon which his or her certificate or opinion is based are
erroneous. Any such certificate or Opinion of Counsel may be based, insofar as it relates to
factual matters, upon a certificate or opinion of, or representations by, an officer or officers of
the Company stating that the information with respect to such factual matters is in the possession
of the Company, unless such counsel knows, or after reasonable inquiry should know. that the
certificate or opinion or representations with respect to such matters are erroneous.

(c) Where any Person is required to make. give or execute lwo or more applications,
requests, consents, certificates, statements, opinions or other instruments under this Indenture,
they may, but need not, be consolidated and form one instrument.

(d) Whenever, subsequent to the receipt by the Trustee of any Board Resolution,
Officers’ Certificate. Opinion of Counsel or other document or instrument, a clerical,
typographical or other inadvertent or unintentional error or omission shall be discovered therein,
a new document or mstrument may be substituted therefor in corrected form with the same force
and effect as if originally received in the corrected form and, irrespective of the date or dates of
the actual execution and/or delivery thereof, such substitute document or instrument shall be
deemed to have been executed and/or delivered as of the date or dates required with respect to
the document or instrument for which it is substituted. Without limiting the generality of the
foregoing, any Securities issued under the authority of such defective document or instrument
shall nevertheless be the valid obligations of the Company entitled to the benefits of this
[ndenture equally and ratably with all other Outstanding Securities.

SECTION |.4.dcis of Holders.

(a) Any request, demand, authorization, direction, notice, consent, waiver or other
action provided by this Indenture to be given to or taken by Holders may be embodied in and
evidenced by one or more instruments of substantially similar tenor signed by such Holders in
person or by an agent thereof duly appointed in writing; and. except as hercin otherwise
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expressly provided, such action shall become effective when such instrument or instruments
(including any appointment of an agent) is or are delivered to the Trustee. and, where it is hereby
expressly required. to the Company. Such instrument or instruments (and the action embodied
therein and evidenced thereby) are herein sometimes referred to as the "Act™ of the Holders
signing such instrument or instruments.  Proof of execution of any such instrument or of a
writing appointing any such agent shall be sufficient for any purpose of this Indenture and
conclusive in favor of the Trustee and the Company. if made in the manner provided in this
Section 1.4,

(b} The fact and date of the execution by any Person of any such instrument or
writing may be proved by the atfidavit of a witness of such execution or by the certificate of any
notary public or other officer authorized by law to take acknowledgments of deeds, certifying
that the individual signing such instrument or writing acknowledged to him or her the execution
thereof. Where such execution is by a Person acting in other than his or her individual capacity,
such certificate or affidavit shall also constitute sutticient proof of his or her authority. The fact
and date of the execution by any Person of any such instrument or writing, or the authority of the
Person executing the same. may also be proved in any other manner that the Trustee deems
sutficient and in accordance with such reasonable rules as the Trustee may determine,

(¢)  The ownership of the Securities shall be proved by the Securities Register,

(d) Any request, demand, authorization, direction, notice, consent, waiver or other
action by the Holder of any Security shall bind every future Holder of the same Security and the
Holder of every Security issued upon the registration of transfer thereof or in exchange therefor
or in lieu thereof in respect of anything done or suffered to be done by the Trustee or the
Company in reliance thereon, whether or not notation of such action is made upon such Security.

(e) Without limiting the foregoing, a Holder entitled to take any action hereunder
with regard to any particular Security may do so with regard to all or any part of the principal
amount of such Security or by one or more dulv appointed agents each of which may do so
pursuant to such appointment with regard to all or any part of such principal amount.

(1} Except as set forth in paragraph (g) of this Section 1.4, the Company may set any
day as arecord date for the purpose of determining the Holders of Ouistanding Securities entitled
to give, make or take any request. demand. authorization, direction, notice, consent, waiver or
other action provided or permitted by this Indenture to be given. made or taken by Holders of the
Securities. If any record date is set pursuant to this paragraph. the Holders of Outstanding
Securities on such record date. and no other Holders. shall be entitled to take the relevant action,
whether or not such Holders remain Holders after such record date: provided, that no such action
shall be effective hereunder unless taken on or prior to the applicable Expiration Date (as defined
in Section 1.4(h)) by Holders of the requisite principal amount of Outstanding Securities on such
record date, Nothing in this paragraph shall be construed to prevent the Company lrom setting a
new record date for any action for which a record date has previously been set pursuant to this
paragraph (whereupon the record date previously set shall automatically and with no action by
any Person be canceled and of no ettect). Promptly after any record date is set pursuant to this
paragraph. the Company. at its own expense, shall cause notice of such record date, the proposed
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action by Holders and the applicable Expiration Date to be given to the Trustee in writing and to
cach Holder of Securities in the manner set forth in Section 1.6.

(z) The Trustee may set any day as a record date for the purpose of determining the
Holders of Outstanding Securities entitled to join in the giving or making of (i) any Notice of
Default, (ii) any declaration of acceleration or rescission or annulment thereof referred to in
Section 5.2, (iii) any request to institute proceedings referred to in Section 5.7(h) or (iv) any
direction referred to in Section 5.12. If any record date is set pursuant to this paragraph, the
Holders of Outstanding Securities on such record date, and no other Holders, shall be entitled to
Join in such netice. declaration, request or direction, whether or not such Holders remain Holders
after such record date: provided, that no such action shall be etfective hereunder unless taken on
or prior to the applicable Expiration Date by Holders of the requisite principal amount of
Outstanding Securities on such record date. Nothing in this paragraph shall be construed 1o
prevent the Trustee from setting a new record date for any action for which a record date has
previously been set pursuant to this paragraph (whereupon the record date previously set shall
automatically and with no action by any Person be canceled and of no effect). Promptly after
any record date is set pursuant to this paragraph. the Trustee. at the Company’s expense. shall
cause notice of such record date. the proposed action by Holders and the applicable Expiration
Date to be given to the Company in writing and to each Holder of the Securities in the manner
set forth in Section 1.6,

(h)  With respect to any record date set pursuant to paragraph (f) or (g) of this Section
1.4, the party hereto that sets such record date may designate any day as the “Expiration Date”
and from time to time may change the Expiration Date to any earlier or later day; provided. that
no such change shall be effective unless notice of the proposed new Expiration Date is given to
the other party hereto in writing, and to each Holder of the Securities in the manner set forth in
Section 1.6, on or prior to the existing Expiration Date. If an Expiration Date is not designated
with respect to any record date set pursuant to this Section 1.4, the party hereto that set such
record date shall be deemed to have initially designated the ninetieth (90") day after such record
date as the Expiration Date with respect thereto, subject to its right to change the Expiration Date
as provided in this paragraph. Notwithstanding the foregoing. no Expiration Date shall be later
than the one hundred eightieth (180") day after the applicable record date.

SECTION 1.5. Notices, Ete. to Trustee and Companny.

{a) Any request, demand. authorization, direction. notice. consent. waiver. Act of
Holders, or other document provided or permitted by this Indenture to be made upon, given or
furnished to. or filed with:

(i) the Trustee by any Holder, or the Company shall be sufficient for every
purpose hereunder if made, given, furnished or filed in writing to or with and received by
the Trustee at its Corporate Trust Office, or

(i) the Company by the Trustee, or any Holder shall be sufficient for every

purpose hereunder if in writing and mailed. first class. postage prepaid. to the Company

. addressed to it at 19300 Jamboree Road. Irvine, CA 92612 or at any other address
previously furnished in writing to the Trustee by the E‘umpan{v.
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(b)  The Trustee may. but is not required to, rely upon and comply with instructions
and directions sent by email or facsimile. (or any other reasonable means of communication) by
persons believed by the Trustee in good faith to be authorized to provide such instructions or
direction; provided, however, that the Trustee may require such additional evidence,
confirmation or certification from any such party or parties as the Trustee, in its reasonable
discretion, deems necessary or advisable before acting or refraining from acting upon any such
instruction or direction.

(c) The Trustee agrees to accept and act upon instructions or directions pursuant to
this Agreement sent by unsecured email, facsimile transmission or other similar unsecured
electronic methods: provided. however, that any Person providing such instructions or directions
shall provide to the Trustee an incumbency certificate listing such designated persons. which
incumbency certificate shall be amended whenever a person is to be added or deleted from the
listing. [f such Person elects to give the Trustee email or facsimile instructions (or instructions
by a similar electronic method) and the Trustee in its discretion elects to act uvpon such
instructions, the Trustee’s understanding of such instructions shall be deemed controlling. The
Trustee shall not be liable for any losses, costs or expenses arising directly or indirectly from the
Trustee’s reliance upon and compliance with such instructions notwithstanding such instructions
conflict or are inconsistent with a subsequent written instruction. Each Person providing
instructions or directions to the Trustee hereunder agrees to assume all risks arising out of the use
of such electronic methods to submit instructions and directions to the Trustee, including without
limitation the risk of the Trustee acting, in good faith, on unauthorized instructions, and the risk
of imerception and misuse by third parties.

SECTION 1 .6.Notice to Holders: Waiver.

Where this Indenture provides for notice to Holders of any event, such notice shall be
sufficiently given {unless otherwise herein expressly provided) if in writing and mailed. first
class, postage prepaid, to each Holder affected by such event to the address of such Holder as it
appears in the Securities Register. not later than the latest date (if any), and not earlier than the
earliest date (if any), prescribed for the giving of such notice. If, by reason of the suspension of
or irregularities in regular mail service or for any other reason, it shall be impossible or
impracticable to mail notice of any event to Holders when said notice is required to be given
pursuant to any provision of this Indenture, then any manner of giving such notice as shall be
satisfactory to the Trustee shall be deemed to be a sufficient giving of such notice. In any case
where notice to Holders is given by mail. neither the failure to mail such notice, nor any defect in
any notice so mailed. to any particular Holder shall affect the sufficiency of such notice with
respect to other Holders. Where this Indenture provides for notice in any manner, such notice
may be waived in writing by the Person entitled to receive such notice, either before or atter the
event. and such waiver shall be the equivalent of such notice. Waivers of notice by Holders shall
be filed.with the Trustee, but such filing shall not be a condition precedent to the validity of any
action taken in reliance upon such waiver.

SECTION 1.7. Effect of Headings and Table of Contents.

The Article and Section headings herein and the Table of Contents are for convenience
only and shall not affect the construction of this Indenture.
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SECTION 1.8, Successors and Assigns.

This Indenture shall be binding upon and shall inure to the benelit of any successor to the
Company and the Trustee. including any successor by operation of law. Except in connection
with a transaction involving the Company that is permitted under Article VIII and pursuant to
which the assignee agrees in writing to perform the Company’s obligations hereunder, the
Company shall not assign its obligations hereunder.

SECTION 1.9, Separahility Clanse,

If any provision in this Indenture or in the Securities shall be invalid. illegal or
unenforceable, the validity, legality and enforceability of the remaining provisions shall not in
any way be affected or impaired thereby, and there shall be deemed substituted for the provision
at issue a valid. legal and enforceable provision as similar as possible 1o the provision at issue.

SECTION 1.10. Benefits of Indenture.

Nothing in this Indenture or in the Securitics, express or implied, shall give to any
Person, other than the parties hereto and their successors and assigns, the holders of Senior Debt
and the Holders of the Securities and any benefit or any legal or equitable right, remedy or claim
under this Indenture.

SECTION 1.11. Governing Law.

This Indenture and the rights and obligations of each of the Holders, the Company
and the Trustee shall be construed and enforced in accordance with and governed by the
laws of the State of New York without reference to its conflict of laws provisions (other
than Section 5-1401 of the General Obligations Law),

SECTION 1.12. Submrission to Jurisdiction.

ANY LEGAL ACTION OR PROCEEDING BY OR AGAINST ANY PARTY HERETO
OR WITH RESPECT TO OR ARISING OUT OF THIS INDENTURE MAY BE BROUGHT
IN OR REMOVED TO THE COURTS OF THE STATE OF NEW YORK, IN AND FOR THE
COUNTY OF NEW YORK. OR OF THE UNITED STATES OF AMERICA FOR THE
SOUTHERN DISTRICT OF NEW YORK (IN EACH CASE SITTING IN THE BOROUGH OF
MANHATTAN). BY EXECUTION AND DELIVERY OF THIS INDENTURE, EACH
PARTY ACCEPTS, FOR ITSELF AND IN RESPECT OF ITS PROPERTY. GENERALLY
AND UNCONDITIONALLY, THE JURISDICTION OF THE AFORESAID COURTS (AND
COURTS OF APPEALS THEREFROM) FOR LEGAL PROCEEDINGS ARISING OUT OF
OR IN CONNECTION WITH THIS INDENTURE.

SECTION 1.13, Non-Business Days,
If any Interest Payment Date. Redemption Date or Stated Maturity of any Security shall
not he a Business Day. then (notwithstanding anv other provision of this Indenture or the

Securities) payment of interest, premium, if any. or principal or other amounts in respect of such
security shall not be made on such date. but shall be made on the next succeeding Business Day
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(and no interest shall accrue in respect of the amounts whose payment is so delayed for the
period from and after such Interest Payment Date. Redemption Date or Stated Maturity, as the
case may be. until such next succeeding Business Day) except that. if such Business Day falls in
the next succeeding calendar year. such payment shall be made on the immediately preceding
Business Day, in each case with the same force and effect as if made on the Interest Payment
Date or Redemption Date or at the Stated Maturity,

ARTICLE 1I
SECURITY FORMS

SECTION 2.1. Farm aof Security.
Any Security issued hereunder shall be in substantially the following form:
IMPAC MORTGAGE HOLDINGS, INC.
Junior Subordinated Note due 2034
No.
$31.756,000

Impac Mortgage Holdings, Inc., a corporation organized and existing under the laws of
Maryland (hereinafter called the “Company,” which term includes any successor Person under
the Indenture hereinafier referred to), for value received. hereby promises to pay to Hare & Co.
or registered assigns, the principal sum of Thirty-One Million Seven Hundred Fifty-Six
Thousand Dollars ($31.756.000) on March 30, 2034. [If the Security is a Global Security, then
insert — or such other principal amount represented hereby as may be sel forth in the records of
the Securities Registrar hereinafter referred to in accordance with the Indenture.] The Company
further promises to pay interest on said principal sum from May 8. 2009. quarterly in arrears on
June 30. September 30 and December 30, and March 30 of each year. commencing June 30,
2009, or if any such day is not a Business Day, on the next succeeding Business Day (and no
interest shall accrue in respect of the amounts whose payment is so delayed for the period from
and after such Interest Payment Date until such next succeeding Business Day), except that. if
such Business Day falls in the next succeeding calendar year, such payment shall be made on the
immediately preceding Business Day. in each case, with the same force and effect as if made on
the Interest Payment Date, at a fixed rate equal to the applicable Fixed Rate per annum in effect
through the Interest Period ending on March 29. 2018 (the “Fixed Rate Period”) and thereafier at
a variable rate equal to the Floating Rate, until the principal hereof is paid or duly provided for or
made available for payment: provided, further, that any overdue principal. premium, if any, and
any overdue installment of interest shall bear Additional Interest at a fixed rate equal to the
applicable Fixed Rate during the Fixed Rate Period and thereafter at the applicable Floating Rate
(to the extent that the payment of such interest shall be legally enforceable), compounded
quarterly. from the dates such amounts are due until they are paid or made available for payment,
and such interest shall be payable on demand.

During the Fixed Rate Period, the amount of interest shall be computed on the basis of a
J60-day year of twelve 30-day months and the amount payvable for any partial period shall be
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computed on the basis of the number of days elapsed in a 360-day year of twelve 30-day months.
Upon expiration of the Fixed Rate Period, the amount of interest payable for any Interest Period
will be computed on the basis of a 360 day year and the actual number of days elapsed in the
relevant Interest Period. The interest so payable, and punctually paid or duly provided for, on
any Interest Payment Date shall, as provided in the Indenture, be paid to the Person in whose
name this Security (or ome or more Predecessor Securities) is registered at the close of business
on the Regular Record Date for such interest installment. Any such interest not so punctually
paid or duly provided for shall forthwith cease to be payable to the Holder on such Regular
Record Date and may either be paid to the Person in whose name this Security (or one or more
Predecessor Securities) is registered at the close of business on a Special Record Date for the
payment of such Defaulted Interest to be fixed by the Trustee. notice whereof shall be given to
Holders of Securities not less than ten (10) days prior to such Special Record Date, or be paid at
any time in any other lawful manner not inconsistent with the requirements of any securities
exchange on which the Securities may be listed, and upon such notice as may be required by
such exchange, all as more fully provided in the Indenture.

Payment of principal of, premium, it any. and interest on this Security shall be made in
such coin or currency of the United States of America as at the time of payment is legal tender
for payment of public and private debts. Payments of principal, premium, if any, and interest
due at the Maturity of this Security shall be made at the Place of Payment upon surrender of such
Securities to the Paying Agent, and payments of interest shall be made, subject to such surrender
where applicable, by wire transfer at such place and to such account at a banking institution in
the United States as may be designated in writing to the Paying Agent at least ten (10) Business
Days prior to the date for pavment by the Person entitled thereto unless proper written transfer
instructions have not been received by the relevant record date. in which case such payments
shall be made by check mailed to the address of such Person as such address shall appear in the
Security Register.

The indebtedness evidenced by this Security is. to the extent provided in the Indenture,
subordinate and junior in right of payment to the prior payment in full of all Senior Debt, and
this Security is issued subject to the provisions of the Indenture with respect thereto. FEach
Holder of this Security, by accepting the same, (a) agrees to and shall be bound by such
provisions. (b) authorizes and directs the Trustee on his or her behalf to take such actions as may
be necessary or appropriate to effectuate the subordination so provided and (c) appoints the
Trustee his or her attorney-in-fact for any and all such purposes. Each Holder hereof, by his or
her acceptance hercof, waives all notice of the acceptance of the subordination provisions
contained herein and in the Indenture by each holder of Senior Debt, whether now outstanding or
hereafter incurred. and waives reliance by each such holder upon said provisions.

Unless the certificate of authentication hercon has been executed by the Trustee by
manual signature. this Security shall not be entitled to any benefit under the Indenture or be valid
or obligatory for any purpose.

[FORM OF REVERSE OF SECURITY]

This Security is one of a duly authorized issue of securities of the Company (the
“Securiies”) issued under the Junior Subordinated Indenture. dated as of May 8. 2009 (the
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“Indenture”), between the Company and The Bank of New York Mellon Trust Company,
National Association, a national banking association, as Trustee (in such capacity, the "Trusfee,”
which term includes any successor trustee under the Indenture). to which Indenture and all
indentures supplemental thereto reference is hereby made for a statement of the respective rights.
limitations of rights. duties and immunities thereunder of the Company. the Trustee, the holders
of Senior Debt and the Holders of the Securities and of the terms upon which the Securities are,
and are to be. authenticated and delivered.

All terms used in this Security that are defined in the Indenture shall have the meanings
assigned to them in the Indenture.

The Company may. on any Interest Payment Date, at its option. upon not less than thirty
(30) days® nor more than sixty (60) days” written notice to the Holders of the Securities (unless a
shorter notice period shall be satisfactory to the Trustee) on or after March 30, 2010 and subject
to the terms and conditions of Article XI of the Indenture, redeem this Security in whole at any
time or in part from time to time at a Redemption Price equal to one hundred percent (100%) of
the principal amount hereof. together, in the case of any such redemption, with acerued interest,
including any Additional Interest, through but excluding the date fixed as the Redemption Date.

In addition, upon the occurrence and during the continuation of a Special Event. the
Company may. at its option, upon not less than thirty (30) days’ nor more than sixty (60) days’
written notice to the Holders of the Securities (unless a shorter notice period shall be satisfactory
to the Trustee), redeem this Security, in whole but not in part, subject to the terms and conditions
of Article XI of the Indenture at a Redemption Price equal to one hundred seven and one half
percent (107.5%) of the principal amount hereof, together. in the case of any such redemption,
with accrued interest. including any Additional Interest. through but excluding the date fixed as
the Redemption Date.

In the event of redemption of this Security in part only. a new Security or Securities for
the unredeemed portion hereof” will be issued in the name of the Holder hereof upon the
cancellation hereof. If less than all the Securities are to be redeemed, the particular Securities to
be redeemed shall be selected not more than sixty (60) days prior to the Redemption Date by the
Trustee from the Outstanding Securities not previously called for redemption. by such method as
the Trustee shall deem fair and appropriate and which may provide for the selection for
redemption of a portion of the principal amount of any Security,

The Indenture permits. with certain exceptions as therein provided. the Company and the
Trustee at any time to enter into a supplemental indenture or indentures for the purpose of
modifying in any manner the rights and obligations of the Company and of the Holders of the
Securities, with the consent of the Holders of not less than a majority in aggregate principal
amount of the Outstanding Securities. The Indenture also contains provisions permitting Holders
of specified percentages in principal amount of the Securities, on behalf of the Holders of all
Securities. to waive compliance by the Company with certain provisions of the Indenture and
certain past defaults under the Indenture and their consequences. Any such consent or waiver by
the Holder of this Security shall be conclusive and binding upon such Holder and upon all future
Holders of this Security and of any Security issued upon the registration of transler hereof or in
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exchange herefor or in lieu hereot, whether or not notation of such consent or waiver is made
upon this Security,

Mo reference herein to the Indenture and no provision of this Security or of the Indenture
shall alter or impair the obligation of the Company, which 1s absolute and unconditional, to pay
the principal of and any premium. if any. and inferest, including any Additional Interest (to the
extent legally enforceable), on this Security at the times. place and rate, and in the coin or
currency, herein prescribed.

As provided in the Indenture and subject to certain limitations therein set forth, the
transfer of this Security is restricted to transfers to “Qualified Purchasers™ (as such term is
defined in the Investment Company Act of 1940, as amended). and is registrable in the Securities
Register, upon surrender of this Security for registration of transfer at the office or agency of the
Company maintained for such purpose, duly endorsed by, or accompanied by a written
instrument of transfer in form satisfactory to the Company and the Securities Registrar and duly
executed by, the Holder hereof or such Holder's attornev duly authorized in writing, and
thereupon one or more new Securities, of like tenor, of authorized denominations and for the
same aggregate principal amount, will be issued to the designated transferee or transferees.

The Securities are issuable only in registered form without coupons in minimum
denominations of $100.000 and any integral multiple of $1,000 in excess thereof. As provided in
the Indenture and subject to certain limitations therein set forth, Securities are exchangeable for a
like aggregate principal amount of Securities and of like tenor of a different authorized
denomination, as requested by the Holder surrendering the same.

No service charge shall be made for any such registration of transfer or exchange, but the
Company may require payment of a sum sufficient to cover any tax or other governmental
charge payable in connection therewith,

The Company. the Trustee and any agent of the Company or the Trustee may treat the
Person in whose name this Security is registered as the owner hereof for all purposes, whether or
not this Security be overdue, and neither the Company, the Trustee nor any such agent shall be
affected by notice to the contrary,

The Company and. by its acceptance of this Security or a beneficial interest herein. the
Holder of, and any Person that acquires a beneficial interest in. this Security agree that, for
United States federal. state and local tax purposes, it is intended that this Security constitute
indebtedness,

This Security shall be construed and enforced in accordance with and governed by
the laws of the State of New York, without reference to its conflict of laws provisions (other
than Section 5-1401 of the General Obligations Law).

IN WITNESS WHEREOF, the Company has caused this instrument to be duly executed
on this & day of May, 2009,

I 2540075 3




form:

12590675, 3

.

IMPAC MORTGAGE HOLDINGS. INC,

By:

MName:
Title:

SECTION 2.2 Restricted Legend

(a) Any Security issued hereunder shall bear a legend in substantially the following

“[IE_THIS SECURITY IS A GLOBAL SECURITY INSERT: THIS SECURITY IS A
GLOBAL SECURITY WITHIN THE MEANING OF THE INDENTURE
HEREINAFTER REFERRED TO AND IS REGISTERED IN THE NAME OF THE
DEPOSITORY TRUST COMPANY ("DTC™) OR A NOMINEE OF DTC. THIS
SECURITY IS EXCHANGEABLE FOR SECURITIES REGISTERED IN THE NAME
OF A PERSON OTHER THAN DTC OR ITS NOMINEE ONLY IN THE LIMITED
CIRCUMSTANCES DESCRIBED IN THE INDENTURE, AND NO TRANSFER OF
THIS SECURITY (OTHER THAN A TRANSFER OF THIS SECURITY AS A
WHOLE BY DTC TO A NOMINEE OF DTC OR BY A NOMINEE OF DTC TO DTC
OR ANOTHER NOMINEE OF DTC) MAY BE REGISTERED EXCEPT IN LIMITED
CIRCUMSTANCES.

UNLESS THIS SECURITY IS PRESENTED BY AN AUTHORIZED
REPRESENTATIVE OF DTC TO THE ISSUER OR ITS AGENT FOR
REGISTRATION OF TRANSFER, EXCHANGE OR PAYMENT, AND ANY
SECURITY ISSUED IS REGISTERED IN THE NAME OF CEDE & CO. OR IN
SUCH OTHER NAME AS REQUESTED BY AN AUTHORIZED REPRESENTATIVE
OF DTC (AND ANY PAYMENT HEREON IS MADE TO CEDE & CO. OR TO SUCH
OTHER ENTITY AS IS REQUESTED BY AN AUTHORIZED REPRESENTATIVE
OF DTC). ANY TRANSFER, PLEDGE OR OTHER USE HEREOF FOR VALUE OR
OTHERWISE BY OR TO ANY PERSON IS WRONGFUL INASMUCH AS THE
REGISTERED OWNER HEREOF, CEDE & CO., HAS AN INTEREST HEREIN.]

THE SECURITIES REPRESENTED BY THIS CERTIFICATE WERE ORIGINALLY
ISSUED IN A TRANSACTION EXEMPT FROM REGISTRATION UNDER THE
SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT™), AND
SUCH SECURITIES, AND ANY INTEREST THEREIN., MAY NOT BE OFFERED,
SOLD OR OTHERWISE TRANSFERRED IN THE ABSENCE OF SUCH
REGISTRATION OR AN APPLICABLE EXEMPTION THEREFROM. EACH
PURCHASER OF ANY SECURITIES IS HEREBY NOTIFIEDR THAT THE SELLER
OF THE SECURITIES MAY BE RELYING ON THE EXEMPTION FROM THE
PROVISIONS OF SECTION 5 OF THE SECURITIES ACT PROVIDED BY RULE
144A UNDER THE SECURITIES ACT.
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THE HOLDER OF THE SECURITIES REPRESENTED BY THIS CERTIFICATE
AGREES FOR THE BENEFIT OF THE COMPANY THAT (A) SUCH SECURITIES
MAY BE OFFERED. RESOLD OR OTHERWISE TRANSFERRED ONLY (1) TO
THE COMPANY OR (II) TO A PERSON WHOM THE SELLER REASONABLY
BELIEVES I5 A "QUALIFIED PURCHASER™ (AS DEFINED IN SECTION 2{a)351)
OF THE INVESTMENT COMPANY ACT OF 1940, AS AMENDED). AND (B) THE
HOLDER WILL NOTIFY ANY PURCHASER OF ANY SECURITIES FROM IT OF
THE RESALE RESTRICTIONS REFERRED TO IN (A) ABOVE.

THE SECURITIES WILL BE ISSUED AND MAY BE TRANSFERRED ONLY IN
BLOCKS HAVING AN AGGREGATE PRINCIPAL AMOUNT OF NOT LESS THAN
£100.000. TO THE FULLEST EXTENT PERMITTED BY LAW. ANY ATTEMPTED
TRANSFER OF SECURITIES, OR ANY INTEREST THEREIN, IN A BLOCK
HAVING AN AGGREGATE PRINCIPAL AMOUNT OF LESS THAN $100,000 AND
MULTIPLES OF 51,000 IN EXCESS THEREOF SHALL BE DEEMED TO BE VOID
AND OF NO LEGAL EFFECT WHATSOEVER. TO THE FULLEST EXTENT
PEEMITTED BY LAW, ANY SUCH PURPORTED TRANSFEREE SHALL BE
DEEMED NOT TO BE THE HOLDER OF SUCH SECURITIES FOR ANY PURPOSE,
INCLUDING, BUT NOT LIMITED TO, THE RECEIPT OF PRINCIPAL OF OR
INTEREST ON SUCH SECURITIES, OR ANY INTEREST THEREIN. AND SUCH
PURPORTED TRANSFEREE SHALL BE DEEMED TOQ HAVE NO INTEREST
WHATSOEVER IN SUCH SECURITIES.

THE HOLDER OF THIS SECURITY, OR ANY INTEREST THEREIN, BY ITS
ACCEPTANCE HEREOF OR THEREOF ALSO AGREES. REPRESENTS AND
WARRANTS THAT IT IS NOT AN EMPLOYEE BENEFIT, INDIVIDUAL
RETIREMENT ACCOUNT OR OTHER PLAN OR ARRANGEMENT SUBJECT TO
TITLE 1 OF THE EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 1974,
AS AMENDED (“ERISA™), OR SECTION 4975 OF THE INTERNAL REVENUE
CODE OF 1986, AS AMENDED (THE “CODE") (EACH A “"PLANT). OR AN
ENTITY WHOSE UNDERLYING ASSETS INCLUDE “PLAN ASSETS” BY
REASON OF ANY PLAN'S INVESTMENT IN THE ENTITY, AND NO PERSON
INVESTING “PLAN ASSETS™ OF ANY PLAN MAY ACQUIRE OR HOLD THIS
SECURITY OR ANY INTEREST THEREIN. ANY PURCHASER OR HOLDER OF
THE SECURITIES OR ANY INTEREST THEREIN WILL BE DEEMED TO HAVE
REPRESENTED BY ITS PURCHASE AND HOLDING THEREOF THAT IT IS NOT
AN EMPLOYEE BENEFIT PLAN WITHIN THE MEANING OF SECTION 3(3) OF
ERISA, OR A PLAN TO WHICH SECTION 4975 OF THE CODE IS APPLICABLE, A
TRUSTEE OR OTHER PERSON ACTING ON BEHALF OF AN EMPLOYEE
BENEFIT PLAN OR PLAN. OR ANY OTHER PERSON OR ENTITY USING THE
ASSETS OF ANY EMPLOYEE BENEFIT PLAN OR PLAN TO FINANCE SUCH
PURCHASE.”

(by  The above legends shall not be removed from any Security unless there is
delivered to the Company satisfactory evidence, which may include an Opinion of Counsel, as
may be reasonably required to ensure that any future transfers thereof may be made without
restriction under or violation of the provisions of the Securities Act and other applicable law.
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Upon provision of such satisfactory evidence, the Company shall execute and deliver to the
Trustee. and the Trustee shall deliver, upon receipt of a Company Order directing it to do so, a
Security that does not bear the legend.

SECTION 2.3, Form of Trustee s Certificate of Authentication.

The Trustee's certificate of authentication shall be in substantially the following form:

This is one of the Securities referred to in the within-mentioned Indenture,

Dated:

THE BANK OF NEW YORK MELLON TRUST
COMPANY, NATIONAL ASSOCIATION, not in
its individual capacity, but solely as Trustee

By:

Authorized signatory
SECTION 21.4.Temporary Securities.

{a) Pending the preparation of definitive Securities, the Company may execute, and
upon Company Order the Trustee shall authenticate and deliver, temporary Securities that are
printed. lithographed. typewritten, mimeographed or otherwise produced. in any denomination,
substantially of the tenor of the definitive Securities in lieu of which they are issued and with
such appropriate insertions, omissions, substitutions and other variations as the officers
executing such Securities may determine, as evidenced by their execution of such Securities.

by If temporary Securities are issued, the Company will cause definitive Securities to
be prepared without unreasonable delay, After the preparation of definitive Securities, the
temporary Securities shall be exchangeable for the definitive Securities upon surrender of the
temporary Securities at the office or agency of the Company designated for that purpose without
charge to the Holder. Upon surrender for cancellation of any one or more temporary Securities,
the Company shall execute and the Trustee shall authenticate and deliver in exchange therefor
one or more definitive Securities of any authorized denominations having the same Original
Issue Date and Stated Maturity and having the same terms as such temporary Securities. Until so
exchanged, the temporary Securities shall in all respects be entitled to the same benefits under
this Indenture as definitive Securities.

SECTION 2.5, Definitive Securities,

The Securities issued on the Original Issue Date shall be in definitive form. The
definitive Securities shall be printed. lithographed or engraved, or produced by any combination
of these methods, if required by any securities exchange on which the Securities may he listed,
on a steel engraved border or steel engraved borders or may be produced in any other manner
permitted by the rules of any securities exchange on which the Securities may be listed. all as
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determined by the officers executing such Securities, as evidenced by their execution of such
Securities,

ARTICLE 111

THE SECURITIES
SECTION 3.1.Pavment of Principal and interest

(a)  The unpaid principal amount of the Securities shall bear interest at the applicable
Fixed Rate through the Interest Payment Date in March. 2018 and thereafter at the applicable
Floating Rate until paid or duly provided for. such interest to accrue from May 8, 2009 or from
the most recent Interest Payment Date to which interest has been paid or duly provided for, and
any overdue principal, premium, if any., and any overdue installment of interest shall bear
Additional Interest at the Fixed Rate through the Fixed Rate Period. and thereafter at the Floating
Rate. compounded quarterly from the dates such amounts are due until they are paid or funds for
the payment thereof are made available for payment.

(h) Interest and Additional Interest on any Security that is payable, and is punctually
paid or duly provided for. on any Interest Payment Date shall be paid to the Person in whose
name that Security (or one or more Predecessor Securities) is registered at the close of business
on the Regular Record Date for such interest. except that interest and any Additional Interest
payable on the Stated Maturity (or any date of principal repayment upon early maturity) of the
principal of a Security or on a Redemption Date shall be paid to the Person to whom principal is
paid. The initial payment of interest on any Security that is issued between a Regular Record
Date and the related Interest Payment Date shall be payable as provided in such Security.

(c} Any interest on any Security that is due and payable, but is not timely paid or duly
provided for, on any Interest Payment Date for the Securitics (herein called “Defaulted Interest™)
shall forthwith cease to be payable to the registered Holder on the relevant Regular Record Date
by virtue of having been such Holder, and such Defaulted Interest may be paid by the Company,
at its election in each case. as provided in paragraph (i) or (1i) below:

(i) The Company may elect to make payment of any Defaulted Interest to the
Persons in whose names the Securities (or their respective Predecessor Securities) are
registered at the close of business on a special record date for the payment of such
Defaulted Interest (a “Special Record Daie™). which shall be fixed in the following
manner. At least thirty (30} days prior to the date of the proposed payment, the Company
shall notify the Trustee in writing of the amount of Defaulted Interest proposed to be paid
on cach Security and the date of the proposed payment, and at the same time the
Company shall deposit with the Trustee an amount of money equal to the aggrepate
amount proposed to be pawd in respect of such Defaulted Interest or shall make
arrangements satisfactory to the Trustee for such deposit prior to the date of the proposed
payment, such money when deposited to be held in trust for the benefit of the Persons
entitled to such Defaulted Interest. Thereupon the Trustee shall fix a Special Record
Date for the payment of such Defaulted Interest, which shall be not more than fifteen (15)
days and not less than ten (10) days prior 1o the date of the proposed payment and not less
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than ten (10) days after the receipt by the Trustee of the notice of the proposed payment.
The Trustee shall promptly notity the Company of such Special Record Date and, in the
name and at the expense of the Company, shall cause notice of the proposed payment of
such Defaulted Interest and the Special Record Date therefor to be mailed, first class,
postage prepaid, to each Holder of a Security at the address of such Holder as it appears
in the Securities Register not less than ten (10) days prior to such Special Record Date.
Notice of the proposed payment of such Defaulted Interest and the Special Record Date
therefor having been so mailed, such Defaulted Interest shall be paid to the Persons in
whose names the Securities (or their respective Predecessor Securities) are registered on
such Special Record Date; or

(i)  The Company may make payment of any Defaulted Interest in any other
lawful manner not inconsistent with the requirements of any securities exchange or
automated guotation system on which the Securities may be listed, traded or quoted, and.
upon such notice as may be required by such exchange or automated guotation system (or
by the Trustee if the Securities are not listed), if. after notice given by the Company to the
Trustee of the proposed payment pursuant to this clause, such payment shall be deemed
practicable by the Trustee.

(d) Payments of interest on the Securities shall include interest accrued to but
excluding the respective Interest Payment Dates. During the Fixed Rate Period, the amount of
interest payable for any Interest Period for the Securities shall be computed and paid on the basis
of a 360-day vear of twelve 30-day months and the amount payable for any partial period shall
be computed on the basis of the number of days elapsed in a 360-day year of twelve 30-day
months. Upon expiration of the Fixed Rate Period, the amount of interest payable for any
Interest Period will be computed on the basis of a 360 day vear and the actual number of days
elapsed in the relevant Interest Period.

(e) Payment of principal of, or premium, if any. and interest on the Securities shall be
made in such coin or currency of the United States of America as at the time of payment is legal
tender for payment of public and private debts. Payments of principal, premium. if any, and
interest due at the Maturity of such Securities shall be made at the Place of Payment upon
surrender of such Securities to the Paying Agent and payments of interest shall be made subject
to such surrender where applicable, by wire transfer at such place and to such account at a
banking institution in the United States as may be designated in writing to the Paying Agent at
least ten (10) Business Days prior to the date for pavment by the Person entitled thereto unless
proper written transfer instructions have not been received by the relevant record date. in which
case such payments shall be made by check mailed to the address of such Person as such address
shall appear in the Security Register,

(f) Subject to the foregoing provisions of this Section 1.1, each Security delivered
under this Indenture upon transfer of or in exchange for or in lieu of any other Security shall
carry the righis to interest accrued and unpaid. and to accrue, that were carried by such other
Security,
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SECTION 3.2, Denominations.

The Securities shall be in registered form without coupens and shall be issuable in
minimum denominations of $100,000 and any integral multiple of $1,000 in excess thereof.

SECTION 3.3, Execution, Authentication, Delivery and Dating,

{a) Al any time and from time to time after the execution and delivery of this
Indenture, the Company may deliver the Securities in an aggregate principal amount {including
all then Outstanding Securities) not in excess of Thirty-One Million Seven Hundred Fifiy-Six
Thousand Dollars ($31.756,000) executed by the Company to the Trustee for authentication,
together with a Company Order for the authentication and delivery of such Securities, and the
Trustee in accordance with the Company Order shall authenticate and deliver such Securities. In
authenticating such Securities, and accepting the additional responsibilities under this Indenture
in relation to such Securities, the Trustee shall be entitled to receive. and shall be fully protected
in relying upon:

(1) a copy of any Board Resolution relating thereto; and

(i) an Opinion of Counsel stating that: (1) such Securities, when authenticated
- and delivered by the Trustee and issued by the Company in the manner and subject to any
conditions specified in such Opinion of Counsel, will constitute, and the Indenture
constitutes, valid and legally binding obligations of the Company, each enforceable in
accordance with its terms. subject to bankruptey, insolvency, fraudulent transfer,
reorganization, moratorium and similar laws of general applicability relating to or
alfecting creditors” rights and to general equity principles; (2) the Securities have been
duly authorized and executed by the Company and have been delivered to the Trustee for
authentication in accordance with this Indenture: (3) the Securities are not required to be
registered under the Securities Act; and (4) the Indenture is not required to be qualified
under the Trust Indenture Act.

(b) The Securities shall be executed on behalf of the Company by its Chairman of the
Board. its Vice Chairman of the Board, its Chief Executive Officer, its President or one of its
Vice Presidents. The signature of any of these officers on the Securities may be manual or
facsimile. Securities bearing the manual or facsimile signatures of individuals who were at any
time the proper officers of the Company shall bind the Company, notwithstanding that such
individuals or any of them have ceased to hold such offices prior to the authentication and
delivery of such Securities or did not hold such offices at the date of such Securities.

(c) No Security shall be entitled to any benefit under this Indenture or be valid or
obligatory for any purpose, unless there appears on such Security a certificate of authentication
substantially in the form provided for herein executed by the Trustee by the manual signature of
one of its autherized signatories, and such certificate upon any Security shall be conclusive
evidence, and the only evidence. that such Security has been duly authenticated and delivered
hereunder. Notwithstanding the foregoing. if any Security shall have been authenticated and
delivered hereunder but never issued and sold by the Company, and the Company shall deliver
such Security to the Trustee for cancellation as provided in Section 3.8, for all purposes of this
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Indenture such Security shall be deemed never to have been authenticated and delivered
hereunder and shall never be entitled to the benefits of this Indenture.

(d) Each Security shall be dated the date of its authentication.
SECTION 3. 4.Global Securities.

{a) Upon the election of the Holder after the Original Issue Date, which election need
not be in writing, the Securities owned by such Holder shall be issued in the form of one or more
Global Securities registered in the name ol the Depositary or its nominee. Each Global Security
issued under this Indenture shall be registered in the name of the Depositary designated by the
Company for such Global Security or a nominee thereof and delivered to such Depositary or a
nominee thereof or custodian therefor, and each such Global Security shall constitute a single
Security for all purposes of this Indenture,

(b)  Notwithstanding any other provision in this Indenture, no Global Security may be
exchanged in whole or in part for registered Securities. and no transfer of a Global Security in
whole or in part may be registered, in the name of any Person other than the Depositary for such
Gilobal Security or a nominge thereof unless (i) such Depositary advises the Trustee and the
Company in writing that such Depositary is no longer willing or able to properly discharge its
responsibilities as Depositary with respect to such Global Security, and no qualified successor is
appointed by the Company within ninety (90) days of receipt by the Company of such notice,
(i1) such Depositary ceases to be a clearing agency registered under the Exchange Act and no
successor is appointed by the Company within ninety (90) days after obtaining knowledge of
such event, (iii) the Company executes and delivers to the Trustee a Company Order stating that
the Company elects to terminate the hook-entry system through the Depositary or (iv) an Event
of Default shall have occurred and be continuing. Upon the oceurrence of any event specified in
clause (i). (i1), (iil) or (iv) above, the Trustee shall notify the Depositary and instruct the
Depositary to notify all owners of beneficial interests in such Global Security of the occurrence
of such event and of the availability of Securities to such owners of beneficial interests
requesting the same, The Trustee may conclusively rely. and be protected in relving. upon the
written identification of the owners of beneficial interests furnished by the Depositary, and shall
not be liable for any delay resulting from a delay by the Depositary. Upon the issuance of such
Securities and the registration in the Securities Register of such Securities in the names of the
Holders of the beneficial interests therein, the Trustees shall recognize such holders of beneficial
interests as Holders.

{(c)  Ifany Global Security is to be exchanged for other Securities or canceled in part,
or if another Security is to be cxchanged in whole or in part for a beneficial interest in any
Global Security, then either (i) such Global Security shall be so surrendered for exchange or
cancellation as provided in this Article 111 or (ii) the principal amount thereof shall be reduced or
increased by an amount equal to (x) the portion thereof to be so exchanged or canceled, or (y) the
principal amount of such other Security t be so exchanged for a beneficial interest therein, as
the case may be. by means of an appropriate adjustment made on the records of the Securities
Registrar. whereupon the Trustee, in accordance with the Applicable Depositary Procedures.
shall instruct the Depositary or its authorized representative to make a corresponding adjustment
to its records. Upon any such surrender or adjustment of a Global Security by the Depositary.
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accompanied by registration instructions, the Company shall execute and the Trustee shall
authenticate and deliver any Securities issuable in exchange for such Global Security (or any
portion thereof) in accordance with the instructions of the Depositary. The Trustee shall not be
liable for any delay in delivery of such instructions and may conclusively rely on, and shall be
fully protected in relying on, such instructions.

(d) Every Security authenticated and delivered upon registration of transfer of. or in
exchange for or in lieu of, a Global Security or any portion. thereof shall be authenticated and
delivered in the form of, and shall be, a Global Security, unless such Security is registered in the
name of a Person other than the Depositary for such Global Security or a nominee thereof,

(e The Depositary or its nominee, as the registered owner of a Global Security, shall
be the Holder of such Global Security for all purposes under this Indenture and the Securities,
and owners of beneficial interests in a Global Security shall hold such interests pursuant to the
Applicable Depositary Procedures. Accordingly. any such owner’s beneficial interest in a
Global Security shall be shown only on, and the transfer of such interest shall be effected only
through, records maintained by the Depositary or its nominee or its Depositary Participants. The
Securities Registrar and the Trustee shall be entitled to deal with the Depositary for all purposes
of this Indenture relating to a Global Security (including the payment of principal and interest
thereon and the giving of instructions or directions by owners of beneficial interests therein and
the giving of notices) as the sole Holder of the Security and shall have no obligations to the
owners of beneficial interests therein. MNeither the Trustee nor the Securities Registrar shall have
any liability in respect of any transfers effected by the Depositary.

() The rights of owners of beneficial interests in a Global Security shall be exercised
only through the Depositary and shall be limited to those established by law and agreements
between such owners and the Depositary and/or its Depositary Participants.

(g) No holder of any beneficial interest in any Global Security held on its behalf by a
Depositary shall have any rights under this Indenture with respect to such Global Security, and
such Depositary may be treated by the Company, the Trustee and any agent of the Company or
the Trustee as the owner of such Global Security for all purposes whatsoever. None of the
Company, the Trustee nor any agent of the Company or the Trustee will have any responsibility
or liability for any aspect of the records relating to or payments made on account of beneficial
ownership interests of a Global Security or maintaining, supervising or reviewing any records
relating to such beneficial ownership interests. Notwithstanding the foregoing, nothing herein
shall prevent the Company, the Trustee or any agent of the Company or the Trustee from giving
effect to any written certification, proxy or other authorization furmished by a Depositary or
impair. as between a Depositary and such holders of beneficial interests, the operation of
customary practices governing the exercise of the rights of the Depositary (or its nominee) as
Holder of any Security,

SECTION 3.5, Registration, Transfer und Exchange Generally.
(a)  The Trustee shall cause to be kept at the Corporate Trust Office a register (the

“Securities Register™) in which the registrar and transfer agent with respect to the Securities (the
“Securities Registrar’™). subject to such reasonable regulations as it may prescribe, shall provide
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for the registration of Securities and of transfers and exchanges of Securities. The Trustee shall
at all times also be the Securities Registrar. The provisions of Article VI shall apply to the
Trustee in its role as Securities Registrar.

(b}  Subject to compliance with Section 2.2(b), upon surrender for registration of
transfer of any Security at the offices or agencies of the Company designated for that purpose the
Company shall execute, and the Trustee shall authenticate and deliver., in the name of the
designated transferee or transferees. one or more new Securities of any authorized denominations
of like tenor and aggregate principal amount.

(c) At the option of the Holder, Securities may be exchanged for other Securities of
any authorized denominations, of like tenor and aggregate prineipal amount. upon surrender of
the Securities to be exchanged at such office or agency. Whenever any Sccurities are so
surrendered for exchange, the Company shall execute, and the Trustee shall authenticate and
deliver. the Securities that the Holder making the exchange is entitled to receive.

(d)  All Securities issued upon any transfer or exchange of Securities shall be the valid
obligations of the Company. evidencing the same debt, and entitled to the same benefits under
this Indenture. as the Securities surrendered upon such transfer or exchange.

{€) Every Security presented or surrendered for transfer or exchange shall (if so
required by the Company or the Trustee) be duly endorsed. or be accompanied by a writien
instrument of transfer in form satisfactory to the Company and the Securities Registrar, duly
executed by the Holder thereof or such Holder’s attorney duly authorized in writing.

() No service charge shall be made to a Holder for any transfer or exchange of
Securities, but the Company may require pavment of a sum sufficient 1o cover any tax or other
governmental charge that may be imposed in connection with any transfer or exchange of
Securities,

{g)  Neither the Company nor the Trustee shall be required pursuant to the provisions
of this Section 3.5 (g): (i) to issue, register the transfer of or exchange any Security during a
period beginning at the opening of business fifteen (15) days before the day of selection for
redemption of Securities pursuant to Article XI and ending at the close of business on the day of
mailing of the notice of redemption or (ii) to register the transfer of or exchange any Security so
selected for redemption in whole or in part, except. in the case of any such Security to be
redeemed in part, any portion thereof not to be redecmed.

th)  The Company shall designate an office or offices or agency or agencies where
Securities may be surrendered for registration or transfer or exchange. The Company initially
designates the Corporate Trust Office as its office and agency for such purposes. The Company
shall give prompt written notice to the Trustee and to the Holders of any change in the focation
of any such office or agency.

(i) The Securities may only be transferred to the Company or a “Qualified
Purchaser™ as such term is defined in Section 2(a)51) of the Investment Company Act.
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() Meither the Trustee nor the Securities Registrar shall be responsible for
ascertaining whether any transfer hereunder complies with the registration provisions of or any
exemptions from the Securities Act, applicable state securities laws or the applicable laws of any
other jurisdiction, ERISA. the United States Internal Revenue Code of 1986, as amended. or the
Investment Company Act; provided, that if' a certificate is specifically required by the express
terms of this Section 3.5 to be delivered to the Trustee or the Securities Registrar by a Holder or
transteree of a Security. the Trustee and the Securities Registrar shall be under a duty to receive
and examine the same to determine whether or not the certificate substantially conforms on its
face to the requirements of this Indenture and shall promptly notify the party delivering the same
if such certificate does not comply with such terms.

SECTION 3.6, Mutilated, Destroved, Lost and Stolen Securities.

(a) If any mutilated Security is surrendered to the Trustee together with such security
or indemnity as may be required by the Trustee to save the Company and the Trustee harmless.
the Company shall execute and the Trustee shall authenticate and deliver in exchange therefor a
new Security of like tenor and aggregate principal amount and bearing a number not
contemporangously outstanding.

(b) If there shall be delivered to the Trustee (i) evidence to its satisfaction of the
destruction, loss or theft of’ any Security and (ii) such security or indemnity as may be required
by it to save each of the Company and the Trustee harmless, then, in the absence of notice to the
Company or the Trustee that such Security has been acquired by a howna fide purchaser, the
Company shall execute and upon its written request the Trustee shall authenticate and deliver, in
lieu of any such destroyed, lost or stolen Security, a new Security of like tenor and aggregate
principal amount as such destroyed. lost or stolen Security, and bearing a number not
contemporaneously outstanding.

(c) If any such mutilated. destroved. lost or stolen Security has become or is about to
become due and payable. the Company in its discretion may, instead of issuing a new Security,
pay such Security,

(d)  Upon the issuance of any new Security under this Section 3.6, the Company may
require the payment of a sum sufficient to cover any tax or other governmental charge that may
be imposed in relation thereto and any other expenses (including the fees and expenses of the
Trustee) connected therewith.

(e} Every new Security issued pursuant to this Section 3.6 in lieu of any mutilated,
destroyed, lost or stolen Security shall constitute an original additional contractual obligation of
the Company. whether or not the mutilated. destroyed. lost or stolen Security shall be at any time
enforceable by anvone. and shall be entitled to all the benefits of this Indenture equally and
proportionately with any and all other Securities duly issued hereunder.

it The provisions of this Section 3.6 are exclusive and shall preclude (to the extent

lawtul) all other rights and remedies with respect to the replacement or payment of mutilated.
destroved, lost or stolen Securities.
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SECTION 3.7. Persons Deemed Choners.

The Company, the Trustee and any agent of the Company or the Trustee shall treat the Person in
whose name any Security is registered as the owner of such Security for the purpose of receiving
payment of principal of and any interest on such Security and for all other purposes whatsoever,
and neither the Company. the Trustee nor any agent of the Company or the Trustee shall be
affected by notice to the contrary,

SECTION 3.8.Cancellation.

All Securities surrendered for payment, redemption. transfer or exchange shall, if surrendered to
any Person other than the Trustee. be delivered to the Trustee, and any such Securities and
Securities surrendered directly to the Trustee for any such purpose shall be promptly canceled by
it, The Company may at any time deliver to the Trustee for cancellation any Securities
previously authenticated and delivered hereunder that the Company may have acquired in any
manner whatsoever, and all Securities so delivered shall be promptly canceled by the Trustee.
No Securities shall be authenticated in lien of or in exchange for any Securities canceled as
provided in this Section 3.8, except as expressly permitted by this Indenture.  All canceled
Securities shall be retained or disposed of by the Trustee in accordance with its customary
practices and the Trustee shall deliver to the Company a certificate of such disposition.

SECTION 3.9, Reserved
SECTION 3.10. Reserved.
SECTION 3.11. Agreed Tax Treatment,

{a)  Each Security issued hereunder shall provide that the Company and, by its
acceptance or acquisition of a Security or a beneficial interest therein, the Holder of, and any
Person that acquires a direct or indirect beneficial interest in. such Security. intend and agree to
treat such Security as indebtedness of the Company for United States Federal, state and local tax
purposes. The provisions of this Indenture shall be interpreted to further this intention and
agreement of the parties.

(b} Any and all payments by or for the account of the Holders. or in respect of
the Securities, shall be made free and clear of and without deduction for any and all present or
future taxes, levies, imposts, deductions, charges or withholdings, and all liabilities with respect
thereto, excluding net income taxes and franchise taxes imposed on (or measured by) net income
imposed on any Holder, or any other recipient of any payment to be made by or on account of
any obligation of the Company hereunder as a result of a present or former connection between
such Person and the jurisdiction imposing such tax levy. impost or withholding or any political
subdivision or taxing authority thereof or therein, other than any such connection arising solely
trom such Holder having executed. delivered or performed its obligations or received a payment
under, or enforced. the Securities (all such non-excluded taxes. levies. imposts. deductions.
charges, withholdings and liabilities in respect of payments hereunder or under the Securities
being hereinafter referred to as “Tuxes™). If any Holder shall be required by law to deduct or
withhold any Taxes from or in respect of any sum pavable hereunder or under any Security, (i)
the sum payable by the Company shall be increased as may be necessary so that afier the
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Company and such Holder. as the case may be, have made all required deductions and
withholdings (including deductions and withholdings applicable o additional sums pavable
under this Section 3.11) such Holder receives an amount equal to the sum it would have received
had no such deductions or withholdings been made. (ii) the Company shall make all such
deductions or withholdings, and (iii) the Company shall pay the full amount deducted or
withheld to the relevant taxation authority or other authority in accordance with applicable Law.

(c) In addition. the Company shall pay to the relevant taxing authority in
accordance with applicable law, and indemnify and hold the Holders harmless from, any present
or future stamp. documentary. excise. property or similar taxes. charges or levies that arise from
any payment made hereunder or under the Securities or from the execution. delivery or
registration of, performance under, or otherwise with respeet to, this Indenture or the Securities
{heremalier referred to as “Other Taxes™).

(d) The Company shall indemnify each Holder for and hold each Holder
harmless against the full amount of Taxes and Other Taxes. and for the full amount of Taxes and
Other Taxes of any kind imposed by any jurisdiction on amounts payable under this
Section 3.11, imposed on or paid by any such Holder and any liability (including penalties.
additions to tax, interest and expenses) arising therefrom or with respect thereto. This
indemnification shall be made within thirty (30} days from the date any such Holder makes
written demand therefor,

(e} Within thirty (30) days after the date of any payment of Taxes, the
Company shall furnish to any such Holder the original or a certified copy of a receipt evidencing
such payment.

SECTION 3.12. CUSIP Numbers.,

The Company in issuing the Securities may use “CUSIP™ numbers (if then generally in
use), and, it so, the Trustee shall use “CUSIP” numbers in notices of redemption and other
similar or related materials as a convenience to Holders; provided. that any such notice or other
materials may state that no representation is made as to the correctness of such numbers either as
printed on the Securities or as contained in any notice of redemption or other materials and that
reliance may be placed only on the other identification numbers printed on the Securities, and
any such redemption shall not be affected by any defect in or omission of such numbers.

SECTION 3.13 Shareholders Communications Act

a) With respect to securities under and as defined in the Shareholders
Communications Act of 1985 (the "SCA") issued in the United States, the SCA requires the
Trustee to disclose to the issuers. upon their request, the name. address and securities position of
its customers who are (i) the "beneficial owners" (as defined in the SCA) of the issuer’s
securities. it the beneficial owner does not object to such disclosure. or (i) acting as a
"respondent bank" (as defined in the SCA) with respect 1o the securities. (Under the SCA,
"respondent banks" do not have the option of objecting to such disclosure upon the issuers'
request.) The SCA defines a "beneficial owner" as any person who has. or shares, the power to
vote @ security (pursuant to an agreement or otherwise), or who directs the voting of a security,
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The SCA delines a "respondent bank" as any bank. association or other entity that exercises
fiduciary powers which helds securities on behalf of beneficial owners and deposits such
securities for safekeeping with a bank, such as Trustee. Under the SCA. each Holder is either the
"beneficial owner" or a "respondent bank."

(b For Purposes of this Indenture, until Trustee receives a contrary written
instruction from a Holder, Trustee shall assume that such Holder is the beneficial onwner of the
Securities.

{c) For purposes of this Indenture, until Trustee receives a contrary instruction
from a Holder, Trustee shall release the name. address and securities position to the Issuer, if the
Issuer requests such information pursuant to the SCA for the specific purpose of direct
communications between such Issuer and such Holder. With respect to securities issued outside
of the United States, if applicable, information shall be released to issuers only if required by law
or regulation of the particular country in which the securities are located.

ARTICLE IV

SATISFACTION AND DISCHARGE
SECTION 4.1, Satisfaction and Discharge of Indenture.

This Indenture shall, upon Company Request, cease to be of further effect (except as to
any surviving rights of registration of transfer or exchange of Securities herein expressly
provided for and as otherwise provided in this Section 4.1) and the Trustee, on demand of and at
the expense of the Company, shall execute proper instruments acknowledging satisfaction and
discharge of this Indenture. when

(a) either

(i) all Securities theretofore authenticated and delivered (other than (A)
Securities that have been mutilated. destroved. lost or stolen and that have been replaced
or paid as provided in Section 3.6 and (B) Securities for whose payment money has
theretofore been deposited in trust or segregated and held in trust by the Company and
thereafter repaid to the Company or discharged from such trust as provided in Section
10.2) have been delivered o the Trustee for cancellation; or

(ii} all such Securities not theretotore delivered to the Trustee for cancellation
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(A)  have become due and pavable, or

(B)  will become due and pavable at their Stated Maturity within one
vear of the date of deposit. or

(C)  are to be called for redemption within one year under arrangements
satisfactory to the Trustee for the giving of notice of redemption by the Trustee in
the name, and at the expense, of the Company,

and the Company, in the case of subclause (i) A). (B) or (C) above. has deposited or
caused to be deposited with the Trustee as trust funds in trust for such purpose (x) an
amount in the currency or currencies in which the Securities are payable, {v) Government
Obligations which through the scheduled payment of principal and interest in respect
thereof in accordance with their terms will provide, not later than the due date of any
payment, money in an amount or (z) a combination thereof, in each case sufficient. in the
opinion of a nationally recognized firm of independent public accountants expressed ina
written certification thereof delivered to the Trustee, to pay and discharge the entire
indebtedness on such Securities not theretolore delivered to the Trustee for cancellation,
for principal and any premium and interest (including any Additional Interest) to the date
of such deposit (in the case of Securities that have become due and payable) or to the
Stated Maturity (or any date of principal repayment upon early maturity) or Redemption
Date, as the case may be;

{b) the Company has paid or caused to be paid all other sums payable hereunder by
the Company: and

(c) the Company has delivered to the Trustee an Officers’ Certificate and an Opinion
of Counsel each stating that all conditions precedent herein provided for relating to the
satistaction and discharge of this Indenture have been complied with,

Notwithstanding the satisfaction and discharge of this Indenture, the obligations of the Company
to the Trustee under Section 6.6, the obligations of the Company to any Authenticating Agent
under Section 6.11 and, if money shall have been deposited with the Trustee pursuant to
subclause (a)ii) of this Section 4.1, the obligations of the Trustee under Section 4.2 and
Section 10.2(e) shall survive.

SECTION 4.2, Application of Trust Money,

Subject to the provisions of Section 10.2(d), all money deposited with the Trustee
pursuant to Section 4.1 shall be held in trust and applied by the Trustee, in accordance with the
provisions of the Securities and this Indenture, to the payment in accordance with Section 3.1,
cither directly or through any Paying Agent as the Trustee may determine, to the Persons entitled
thereto, of the principal and any premium and interest (including any Additional Interest) for the
payment of which such money or obligations have been deposited with or received by the
Trustee. Moneys held by the Trustee under this Section 4.2 shall not be subject to the claims of
holders of Senior Debt under Article XI11.

| 25AGHTS 1




3%

ARTICLE ¥

REMEDIES
SECTION 5.1, Eventy of Defaull.

“Event of Defanl” means, wherever used herein with respect to the Securities, any one of
the following events (whatever the reason for such Event of Default and whether it shall be
voluntary or involuntary or be effected by operation of law or pursuant to any judgment, decree
or order of any court or any order, rule or regulation of any administrative or governmental
body):

{a) default in the pavment of any interest upon any Security, including any Additional
Interest in respect thereof, when it becomes due and payable. and continuance of such default for
a period of thirty (30) days:

(b) default in the payment of the principal of or any premium on any Security at its
Maturity;

(<) except as otherwise set forth in this Section 3.1, default in the performance, or
breach. of any representation, covenant or warranty of the Company in this Indenture or the
Exchange Agreement and continuance of such default or breach for a period of thirty (30) days
after there has been given. by registered or certified mail. to the Company by the Trustee or to
the Company and the Trustee by the Holders of at least twenty five percent (23%) in aggregate
principal amount of the Outstanding Securities a written notice specifying such detault or breach
and requiring it to be remedied and stating that such notice is a “Notice of Default”™ hereunder;

(d}) the entry by a cowrt having jurisdiction in the premises of a decree or order
adjudging the Company a bankrupt or insolvent. or approving as properly filed a petition seeking
reorganization, arrangement. adjustment or composition of or in respect of the Company under
any applicable Federal or state bankruptey. insolvency. reorganization or other similar law, or
appointing a custodian, receiver, liquidator, assignee. trustee. sequestrator or other similar
official of the Company or of any substantial part of its property. or ordering the winding up or
liquidation of its aftairs. and the continuance of any such decree or order for relief or any such
other decree or order unstayed and in effect for a period of sixty (60) consecutive days:

(e the institution by the Company of proceedings to be adjudicated a bankrupt or
insolvent, or the consent by the Company to the institution of bankruptey or insolvency
proceedings against it. or the filing by the Company of a petition or answer or consent seeking
reorganization or reliel’ under any applicable Federal or state bankruptey. insolvency,
reorganization or other similar law. or the consent by it to the filing of such petition or to the
appoiniment of or taking possession by a custodian, receiver, liquidator. assignee, trusiee,
sequestrator or other similar official of the Company or of any substantial part of its property, or
the making by it of an assignment lor the benefit of creditors, or the admission by it in writing of
its inability to pay its debts generally as they become due and its willingness to be adjudicated a
bankrupt or insolvent. or the taking of corporate action by the Company in furtherance of any
such action;
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(£) default in the performance or breach of any covenant or warranty of the Company
set forth in Sections 10.5 and 10.6 and continuance of such default or breach for a period of
fifteen (15) days after there has heen given, by registered or certified mail, to the Company by
the Trustee or to the Company and the Trustee by the Holders of at least twenty live percent
{25%) in aggregate principal amount of the Outstanding Securities a written notice specifying
such default or breach and requiring it to be remedied and stating that such notice is a “Notice of
Default” hereunder: or

(g) default under that certain Junior Subordinated Indenture (“Identure ') and other
agreements related thereto, dated concurrently herewith, by and among the Company and the
Trustee, whereby the Company has agreed to issue a Junior Subordinated Note due 2034 in the
original principal amount of Thirty Million Twe Hundred Forty-Four Thousand Dollars
($30,244,000) under the terms and conditions set forth in Indenture L

SECTION 5.2 dceeleration of Maturity; Rescission and Anmulment,

(a) If an Event of Default occurs and is continuing, then and in every such case the
Trustee or the Holders of not less than twenty five percent (25%) in aggregate principal amount
of the Outstanding Securities may declare the principal amount of all the Securities to be due and
payable immediately, by a notice in writing to the Company (and to the Trustee if given by
Holders). and upon any such declaration the principal amount of and the accrued interest
(including any Additional Interest) on all the Securities shall become immediately due and
payable.

(k) At any time after such a declaration of acceleration with respect to Securities has
been made and before a judgment or decree for payment of the money due has been obtained by
the Trustee as hereinafter provided in this Article V. the Holders of a majority in aggregate
principal amount of the Outstanding Securities, by written notice to the Trustee, may rescind and
annul such declaration and its consequences if:

(i) the Company has paid or deposited with the Trustee a sum sufficient to
pay:

(A)  all overdue installments of interest on all Securities.

(B} any accrued Additional Interest on all Securities,

{C)  the principal of and any premium on any Securities that have
become due otherwise than by such declaration of acceleration and interest
{including any Additional Interest) thereon at the rate horne by the Securities, and

(D} all sums paid or advanced by the Trustee hereunder and the
reasonable compensation. expenses. disbursements and advances of the Trustee.

its agents and counsel; and

(1) all Events of Default with respect to Securities, other than the non-
payment of the principal of Securities that has become due solely by such acceleration,
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No such rescission shall affect any subsequent default or impair any right consequent thereon.
SECTION 5.3.Collection of Indebtedness and Suits for Enforcement by Trustee.
{a) The Company covenants that if®

(1) default is made in the payment of any installment of interest (including
any Additional Interest) on any Security when such interest becomes due and payable and
such default continues for a period of thirty (30) days, or

(i) default is made in the payment of the principal of and any premium on any
Security at the Maturity thereof,

the Company will, upon demand of the Trustee, pay to the Trustee, for the benefit of the Holders
of such Securities, the whole amount then due and payable on such Securities for principal and
any premium and interest (including any Additional Interest) and, in addition thereto. all
amounts owing the Trustee under Section 6.6.

(b)  If the Company fails to pay such amounts forthwith upon such demand. the
Trustee, in its own name and as trustee of an express trust, may institute a judicial proceeding for
the collection of the sums so due and unpaid. and may prosecute such proceeding to judgment or
final decree, and may enforce the same against the Company or any other obligor upon such
Securities and collect the moneys adjudged or decreed to be payable in the manner provided by
law out of the property of the Company or any other obligor upon the Securities. wherever
situated,

{c) If an Event of Default with respect to Securities occurs and is continuing, the
Trustee may in its discretion proceed to protect and enforce its rights and the rights of the
Holders of Securities by such appropriate judicial proceedings as the Trustee shall deem most
effectual to protect and enforce any such rights. whether for the specific enforcement of any
covenant or agreement in this Indenture or in aid of the exercise of any power granted herein, or
to enforce any other proper remedy,

SECTION 5.4 Trustee May File Proofy of Claim.

In case of any receivership. insolvency, liquidation, bankruptey. reorganization, arrangement.
adjustment, composition or similar judicial proceeding relative to the Company {(or any other
obligor upon the Securities), its property or its creditors. the Trustee shall be entitled and
empowered, by intervention in such proceeding or otherwise, to take any and all actions
authorized hercunder in order to have claims of the Holders and the Trustee allowed in any such
proceeding, In particular, the Trustee shall he authorized to collect and receive any moneys or
other property payable or deliverable on any such claims and to distribute the same; and any
custodian, receiver. assignee, trustee, liquidator, sequestrator or other similar official in any such
Jjudicial proceeding is hereby authorized by each Holder to make such payments tw the Trusiee
and. in the event that the Trustee shall consent to the making of such payments directly to the
Holders, to first pay to the Trustee any amount due it for the reasonable compensation, expenses,
dishursements and advances of the Trustee, its agents and counsel. and any other amounts owing
the Trustee, any predecessor Trustee and other Persons under Section 6.6.
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SECTION 5.5. Trustee May Enforce Claim Withowt Possession of Securities.

All rights of action and claims under this Indenture or the Securities may be prosecuted and
enforced by the Trustee without the possession of any of the Securities or the production thereof
in any proceeding relating thereto, and any such proceeding instituted by the Trustee shall be
brought in its own name as trustee of an express trust. and any recovery of judgment shall,
subject to Article X1 and after provision for the payment of all the amounts owing the Trustee,
any predecessor Trustee and other Persons under Section 6.6. be for the ratable benefit of the
Holders of the Securities in respect of which such judgment has been recovered.

SECTION 5.6, dppiication of Money Collected,

Any money or property collected or to be applied by the Trustee with respect to the
Securities pursuant to this Article V shall be applied in the following order, at the date or dates
fixed by the Trustee and. in case of the distribution of such money or property on account of
principal or any premium or interest (including any Additional Interest), upon presentation of the
Securities and the notation thereon of the payment if only partially paid and upon surrender
thereof if fully paid:

FIRST: To the payment of all amounts due the Trustee, any predecessor Trustee and
other Persons under Section 6.6;

SECOND: To the payment of all Senior Debt of the Company if and to the extent
required by Article XII;

THIRD: Subject to Article XII, to the payment of the amounts then due and unpaid upon
the Securities for principal and any premium and interest (including any Additional Interest) in
respect of which or for the benefit of which such money has been collected, ratably, without
preference or priority of any kind. according to the amounts due and payable on the Securities
for principal and any premium and interest (including any Additional Interest), respectively: and

FOURTH: The balance. if any. to the Person or Persons entitled thereto.

SECTION 5.7 Limitation on Suits,

Subject to Section 5.8, no Holder of any Securities shall have any right to institute any
proceeding, judicial or otherwise, with respect to this Indenture or for the appeintment of a

custodian, receiver, assignee. trustee. liquidator, sequestrator {or other similar official) or for any
other remedy hereunder, unless:

(a) such Holder has previously given written notice to the Trustee of a continuing
Event of Default with respect 1o the Securities:

(b)  the Holders of not less than a majority in aggregate principal amount of the

Outstanding Securities shall have made written request to the Trustee to institute proceedings in
respect of such Event of Default in its own name as Trustee hereunder;
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(e such Holder or Holders have offered to the Trustee reasonable indemnity against
the costs, expenses and liabilities to be incurred in compliance with such request;

{d)  the Trustee after its receipt of such notice. request and offer of indemnity has
failed to institute any such proceeding for sixty {60) days; and

(el no direction inconsistent with such written request has been given to the Trustee
during such sixty (60)-day period by the Holders of a majority in aggregate principal amount of
the Outstanding Securities;

it being understood and intended that no one or more of such Holders shall have any right in any
manner whatever by virtue of, or by availing itself of. any provision of this Indenture to affect,
disturb or prejudice the rights of any other Holders of Securities, or to obtain or 1o seek to obtain
priority or preference over any other of such Holders or to enforce any right under this Indenture,
except in the manner herein provided and for the equal and ratable benefit of all such Holders.

SECTION 5.8.Unconditional Right of Holders to Receive Principal, Premium, if any,
and [nterest.

Notwithstanding any other provision in this Indenture, the Holder of any Security shall
have the right, which is absolute and unconditional. to receive payment of the principal of and
any premium on such Security at its Maturity and payment of interest (including any Additional
Interest) on such Security when due and payable and to institute suit for the enforcement of any
such payment, and such right shall not be impaired without the consent of such Holder.

SECTION 5.9.Restoration of Rights and Remedies.

If the Trustee or any Holder has instituted any proceeding to enforce any right or remedy
under this Indenture and such proceeding has been discontinued or abandoned for any reason, or
has been determined adversely to the Trustee or such Holder then and in every such case the
Company. the Trustee and such Holders shall, subject to any determination in such proceeding,
be restored severally and respectively to their former positions hereunder, and thereafier all
rights and remedies of the Trustee and such Holder shall continue as though no such proceeding
had been instituted.

SECTION 5.10. Righis and Remedies Cumulaiive,

Except as otherwise provided in Section 3.6(f), no right or remedy herein conterred upon
or reserved to the Trustee or the Holders is intended to be exclusive of any other right or remedy.
and every right and remedy shall, to the extent permitted by law, be cumulative and in addition
to every other right and remedy given hereunder or now or hereatter existing at law or in equity
or otherwise. The assertion or employment of any right or remedy hereunder, or otherwise. shall
not prevent the concurrent assertion or employment of any other appropriate right or remedy.

SECTION 5.11. Delay or Omission Not Waiver.
No delay or omission of the Trustee or any Holder of any Securities to exercise any right

or remedy accruing upon any Event of Default shall impair any such right or remedy or
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constitute a waiver of any such Event of Default or an acquiescence therein, Every right and
remedy given by this Article V or by law to the Trustee or to the Holders may be exercised from
tlime to time. and as often as may be deemed expedient. by the Trustee or the Holders as the case
may be.

SECTION 5.12. Control by Holders.

The Holders of not less than a majority in aggregate principal amount of the Outstanding
Securities shall have the right to direct the time, method and place of conducting any proceeding
for any remedy available to the Trustee or exercising any trust or power conferred on the
Trustee; provided. that:

{a) such direction shall not be in conflict with any rule of law or with this Indenture,

(b)  the Trustee may take any other action deemed proper by the Trustee that is not
inconsistent with such direction, and

(c) subject to the provisions of Section 6.2, the Trustee shall have the right to decline
to follow such direction if a Responsible Officer or Officers of the Trustee shall, in good faith,
reasonably determine that the proceeding so directed would be unjustly prejudicial to the Holders
not joining in any such direction or would involve the Trustee in personal liability.

SECTION 5.13. Waiver of Past Defaults.

(a)  The Holders of not less than a majority in aggregate principal amount of the
Ouistanding Securities may waive any past Event of Default hereunder and its consequences
except an Event of Default:

(i) in the payment of the principal of or any premium or interest (including
any Additional Interest) on any Outstanding Security (unless such Event of Default has
been cured and the Company has paid to or deposited with the Trustee a sum sufficient to
pay all installments of interest (including any Additional Interest) due and past due and
all principal of and any premium on all Securities due otherwise than by acceleration). or

(ii)  in respect of a covenant or provision hereof that under Article IX cannot
be modified or amended without the consent of each Holder of any Outstanding Security.

{b)  Any such waiver shall be deemed 10 be on behalf of the Holders of all the
Outstanding Securities.

() Upon any such waiver. such Event of Detault shall cease to exist and any Event of
Default arising therefrom shall be deemed to have been cured for every purpose of this
Indenture: but no such waiver shall extend to any subsequent or other Event of Default or impair
any right consequent therecn.
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SECTION 5.14., Undertaking for Costs.

All parties to this Indenture agree, and each Holder of any Security by his or her
acceptance thereof shall be deemed to have agreed. that any court may in its discretion require, in
any suit for the enforcement of any right or remedy under this Indenture. or in any suit against
the Trustee for any action taken or omitted by it as Trustee, the filing by any party litipant in
such suit of an undertaking to pay the costs of such suit. and that such court may in its discretion
assess reasonable costs, including reasonable attorneys’ fees and expenses, against any party
litigant in such suit, having due regard to the merits and good faith of the claims or defenses
made by such party litigant; but the provisions of this Section 5.14 shall not apply to any suit
instituted by the Trustee, to any suit instituted by any Holder. or group of Holders, holding in the
aggregate more than ten percent (10%) in aggregate principal amount of the Outstanding
Securities, or to any suit instituted by any Holder for the enforcement of the payment of the
principal of or any premium on the Security after the Stated Maturity or any interest (including
any Additional Interest) on any Security after it is due and payable,

SECTION 5.15. Waiver of Ustry, Stay or Extension Laws.

The Company covenants (to the extent that it may lawfully do so) that it will not at any
time insist upon, or plead, or in any manner whatsoever claim or take the benefit or advantage of,
any usury. stay or extension law wherever enacted. now or at any time hereafier in force, which
may affect the covenants or the performance of this Indenture; and the Company (to the extent
that it may lawfully do so) hereby expressly waives all benefit or advantage of any such law, and
covenants that it will not hinder. delay or impede the execution of any power herein granted to
the Trustee, but will suffer and permit the execution of every such power as though no such law
had been enacted.

ARTICLE VI
THE TRUSTEE
SECTION 6.1.Corperate Trustee Reguired.

There shall at all times be a Trustee hereunder with respect (o the Securities. The Trustee
shall be a corporation or national banking association organized and doing business under the
laws of the United States or of any state thereof. authorized to exercise corporate trust powers,
having a4 combined capital and surplus of at least $50,000,000, subject to supervision or
examination by Federal or state authority and having an office within the United States. 1f such
entity publishes reports of condition at least annually, pursuant to law or to the requirements of
such supervising or examining authority. then, for the purposes of this Section 6.1, the combined
capital and surplus of such entity shall be deemed 10 be its combined capital and surplus as set
torth in its most recent report of condition so published. [If at any time the Trustee shall cease to
be eligible in accordance with the provisions of this Section 6.1, it shall resign immediately in
the manner and with the effect hereinafter specified in this Article VL

SECTION 6.2.Certuin Duties and Responsibilities.

Except during the continuance of an Event of Default:
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(i) the Trustee undertakes to perform such duties and only such duties as are
specifically set forth in this Indenture, and no implied covenants or obligations shall be
read into this Indenture against the Trustee: and

{ii) in the absence of bad faith on its part, the Trustee may conclusively rely,
as to the truth of the statements and the correctness of the opinions expressed therein,
upon certificates or opinions furnished to the Trustee and conforming to the requirements
of this Indenture: provided, that in the case of any such certificates or opinions that by
any provision hereof are specifically required to be furnished to the Trustee, the Trustee
shall be under a duty to examine the same to determine whether or not they substantially
conform on their face to the requirements of this Indenture.

(b) If an Event of Default known to the Trustee has occurred and is continuing, the
Trustee shall, prior to the receipt of directions, if any. from the Holders of at least a majority in
aggregate principal amount of the Outstanding Securities, exercise such of the rights and powers
vested in it by this Indenture, and use the same degree of carc and skill in its exercise. as a
prudent person would exercise or use under the circumstances in the conduct of such person’s
own affairs.

(c) Notwithstanding the foregoing. no provision of this Indenture shall require the
Trustee to expend or risk its own funds or otherwise incur any financial liability in the
performance of any of its duties hereunder, or in the exercise of any of its rights or powers, if it
shall have reasonable grounds for believing that repayment of such funds or adequate indemnity
against such risk or liability is not reasonably assured to it. Whether or not therein expressly so
provided. every provision of this Indenture relating to the conduct or affecting the hability of or
atfording protection to the Trustee shall be subject to the provisions of this Section 6.2. To the
extent that, at law or in equity. the Trustee has duties and liabilities relating to the Holders, the
Trustee shall not be liable to any Holder for the Trustee’s good faith reliance on the provisions of
this Indenture. The provisions of this Indenture, to the extent that they restrict the duties and
liabilities of the Trustee otherwise existing at law or in equity, are agreed by the Company and
the Holders to replace such other duties and liabilities of the Trustee,

(d) No provisions of this Indenture shall be construed to relieve the Trustee from
liability with respect to matters that are within the authority of the Trustee under this Indenture
for its own negligent action, negligent failure to act or willful misconduct, except that:

(i) the Trustee shall not be liable for any error or judgment made in good faith
by an authorized officer of the Trustee. unless it shall be proved that the Trustee was
negligent in ascertaining the pertinent facts;

(ii)  the Trustee shall not be liable with respect to any action taken or omitted
to be taken by it in good faith in accordance with the direction of the Holders of at least a
majority in aggregate principal amount of the Outstanding Securities; and

{iii)  the Trustee shall be under no liability for interest on any money received
by it hereunder except as otherwise agreed in writing with the Company and money held
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by the Trustee in trust hereunder need not be segregated from other funds except to the
extent required by law.

SECTION 6.3, Natice of Defaults.

Within ninety (90) days atter the occurrence of any default actually known to the Trustee,
the Trustee shall give the Holders notice of such default unless such default shall have been
cured or waived: provided, that except in the case of a default in the payment of the principal of
or any premium or interest on any Securities, the Trustee shall be fully protected in withholding
the notice if and so long as the board of directors, the executive committee or a trust committee
of directors and/or Responsible Officers of the Trustee in good faith determines that withholding
the notice is in the interest of holders of Securities; and provided. firther, that in the case of any
default of the character specified in Section 5.1(¢). no such notice to Holders shall be given until
at least thirty (30) days after the occurrence thereof. For the purpose of this Section 6.3, the term
“default” means any event which is, or after notice or lapse of time or both would become. an
Event of Default.

SECTION 6.4.Certain Rights of Trustee.
Subject to the provisions of Section 6.2:

(a) the Trustee may conclusively rely and shall be fully protected in acting or
refraining from acting in good faith and in accordance with the terms hereof upon any resolution,
certificate, statement, instrument, opinion, report, notice, request. direction, consent, order, hond,
debenture. note or other paper or document believed by it to be genuine and to have been signed
or presented by the proper party or parties;

(b} if (i) in performing its duties under this Indenture the Trustee is required to decide
between alternative courses of action. (ii) in construing any of the provisions of this Indenture
the Trustee finds ambiguous or inconsistent with any other provisions contained herein or (iii)
the Trustee is unsure of the application of any provision of this Indenture. then, except as to any
matter as to which the Holders are entitled to decide under the terms of this Indenture, the
Trustee shall deliver a notice to the Company requesting the Company’s written instruction as to
the course of action to be taken and the Trustee shall take such action, or refrain from taking
such action. as the Trustee shall be instructed in writing to take. or to refrain from taking, by the
Company: provided, that if the Trustee does not receive such instructions from the Company
within ten (10) Business Days afier it has delivered such notice or such reasonably shorter period
of time set forth in such notice the Trustee may, but shall be under no duty to, take such action,
or reframn from taking such action, as the Trustee shall deem advisable and in the best interests of’
the Holders, in which event the Trustee shall have no hability except for its own negligence. bad
Faith or willful misconduct;

{c)  any request or direction of the Company shall be sufficiently evidenced by a
Company Request or Company Order and any resolution of the Board of Directors may be
sufficiently evidenced by a Board Resolution;

(d) the Trustee may consult with counsel (which counsel may be counsel to the

Trustee, the Company or any of its Affiliates. and may include any of its employees) and the
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advice of such counsel or any Opinion of Counsel shall be full and complete authorization and
protection in respect of any action taken. suffered or omitted by it hereunder in good faith and in
reliance thereon:

(e) the Trustee shall be under no obligation to exercise any of the rights or powers
vested in it by this Indenture at the request or direction of any of the Holders pursuant to this
Indenture, unless such Holders shall have offered to the Trustee security or indemnity reasonably
satisfactory to it against the costs, expenses (including reasonable attorneys’ fees and expenses)
and liabilities that might be incurred by it in compliance with such request or direction, including
reasonable advances as may be requested by the Trustee;

(£ the Trustee shall not be bound to make any investigation into the facts or matters
stated in any resolution. certificate. statement. instrument, opinion, report, notice, request,
direction, consent. order, bond, indenture, note or other paper or document, but the Trustee in its
discretion may make such inquiry or investigation into such facts or matters as it may see fit,
and. if the Trustee shall determine to make such inquiry or investigation, it shall be entitled 1o
examine the books, records and premises of the Company. personally or by agent or attorney:

(g)  the Trustee may execute any of the trusts or powers hereunder or perform any
duties hereunder either directly or by or through agents, attorneys, custodians or nominees and
the Trustee shall not be responsible for any misconduct or negligence on the part of any such
agent, attorney, custodian or nominee appointed with due care by it hereunder;

(h) whenever in the administration of this Indenture the Trustee shall deem it
desirable to receive instructions with respect to enforcing any remedy or right or taking any other
action with respect to enforcing any remedy or right hereunder, the Trustee (i) may request
instructions from the Holders (which instructions may only be given by the Holders of the same
aggregate principal amount of Outstanding Securities as would be entitled to direct the Trustee
under this Indenture in respect of such remedy, right or action), (ii) may refrain from enforcing
such remedy or right or taking such action until such instructions are received and (iii) shall be
protected in acting in accordance with such instructions;

(i) except as otherwise expressly provided by this Indenture. the Trustee shall not be
under any obligation to take any action that is diseretionary under the provisions of this
Indenture;

() without prejudice to any other rights available to the Trustee under applicable
law. when the Trustee incurs expenses or renders services in connection with any bankruptey.
insolvency or other proceeding referred 1o in clauses (d) or (e) of the definition of Event of
Default, such expenses (including legal fees and expenses of its agents and counsel) and the
compensation for such services are intended to constitute expenses of administration under any
bankruptey laws or law relating to creditors rights generally:

(k) whenever in the administration of this Indenture the Trustee shall deem it

desirable that a matter be proved or established prior to taking. suffering or omitting any action
hereunder. the Trustee (unless other evidence be herein specifically prescribed) may, in the
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absence ol bad faith on its part, conclusively rely upon an Officers” Certificate addressing such
matter, which. upon receipt of such request. shall be promptly delivered by the Company:

(h the Trustee shall not be charged with knowledge of any Event of Default unless
either (i) a Responsible Officer of the Trustee shall have actual knowledge or (ii) the Trustee
shall have received written notice thereof from the Company or a Holder: and

(m}  in the event that the Trustee is also acting as Paying Agent, Authenticating Agent
or Securities Registrar hereunder, the rights and protections afforded to the Trustee pursuant to
this Article V1 shall also be afforded such Paying Agent. Authenticating Agent, or Securities
Registrar.

SECTION 6.3 May Hold Securities,

The Trustee, any Authenticating Agent. any Paving Agent, any Securitics Registrar or
any other agent of the Company, in its individual or any other capacity. may become the owner
or pledgee of Securities and may otherwise deal with the Company with the same rights it would
have if it were not Trustee, Authenticating Agent, Paying Agent. Securities Registrar or such
other agent.

SECTION 6.6, Compensation. Reimbursement; Indemnity
{a) The Company agrees:

(i) to pay to the Trustee from time to time reasonable compensation for all
services rendered by it hereunder in such amounts as the Company and the Trustee shall
agree from time to time (which compensation shall not be limited by any provision of law
in regard to the compensation of a trustee of an express trust):

(i) to reimburse the Trustee upen its request for all reasonable expenses.
disbursements and advances incurred or made by the Trustee in accordance with any
provision of this Indenture (including the reasonable compensation and the expenses and
disbursements of its agents and counsel), except any such expense. disbursement or
advance as may be attributable to its negligence, bad faith or willful misconduct; and

{(iiiy  to the fullest extent permitted by applicable law, to indemnify the Trustee
and its Alfiliates. and their officers, directors. shareholders. agents. representatives and
emplovees for, and to hold them harmless against, any loss, damage. liability. tax (other
than income, franchise or other taxes imposed on amounts paid pursuant to (i) or (ii)
hereof). penalty. expense or claim of any kind or nature whatsoever incurred without
negligence. bad faith or willful misconduct on its part arising out of or in connection with
the acceptance or administration of this trust or the performance of the Trustee's dutics
hereunder, including the costs and expenses of defending itself against any claim or
liability in connection with the exercise or performance of any of its powers or duties
hereunder.

(b)  To secure the Company’s payment obligations in this Section 6.6, the Company
hereby grants and pledges to the Trustee and the Trustee shall have a lien prior to the Securities
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on all money or property held or collected by the Trustee. other than money or property held in
trust to pay principal and interest on particular Securities. Such lien shall survive the satisfaction
and discharge of this Indenture or the resignation or removal of the Trustee.

(c) The obligations of the Company under this Section 6.6 shall survive the
satisfaction and discharge of this Indenture and the earlier resignation or removal of the Trustee.

(d)y In no event shall the Trustee be lable ftor any indirect, special. punitive or
consequential loss or damage of any kind whatsoever, including, but not limited to, lost profits,
even if the Trustee has been advised of the likelihood of such loss or damage and regardless of
the form of action,

{e) In no event shall the Trustee be liable for any failure or delay in the performance
of its obligations hereunder because of circumstances beyond its control. including, but not
limited to, acts of God, flood, war (whether declared or undeclared), terrorism. fire, riot.
embargo, government action, including any laws, ordinances, regulations. governmental action
or the like which delay, restrict or prohibit the providing of the services contemplated by this
Indenture.

SECTION 6.7, Resignation and Removal; Appointment of Successor,

(a) No resignation or removal of the Trustee and no appointment of a successor
Trustee pursuant to this Article VI shall become effective until the acceptance of appointment by
the successor Trustee under Section 6.8,

{(b)  The Trustee may resign at any time by giving written notice thereof 1o the
Company.

(c) The Trustee may be removed by the Act of the Holders of at least a majority in
aggregate principal amount of the Outstanding Securities, delivered to the Trustee and the
Company.

(d)  If the Trustee shall resign, be removed or become incapable of acting. or if a
vacaney shall occur in the office of Trustee for any reason, the Holders of the Outstanding
Securities shall promptly appoint a successor Trustee, and such successor Trustee and the retiring
Trustee shall comply with the applicable requirements of Section 6.8. If no successor Trustee
shall have been so appomted by the Holders and accepted appointment within sixty (60) days
after the giving of a notice of resignation by the Trustee or the removal of the Trustiee in the
manner required by Section 6.8, any Holder who has been a bona fide Holder of a Security for at
least six months (or, if the Securities have been Outstanding for less than six (6) months, the
entire period of such lesser time) may. on behalf of such Holder and all others similarly situated.
and any resigning Trustee may. at the expense of the Company. petition any court of competent
jurisdiction for the appointment of a successor Trustee,

SECTION 6.8. Acceptance of Appointment by Successor,

{a) In case of the appointment hereunder of a successor Trustee., each successor

Trustee so appointed shall execute, acknowledge and deliver to the Company and to the retiring
Trustee an instrument accepting such appointment, and thereupon the resignation or removal of
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the retiring Trustee shall become effective and such successor Trustee, without any further act,
deed or conveyance, shall become vested with all the rights, powers. trusts and duties of the
retiring Trustee; but, on the request of the Company or the successor Trustee, such retiring
Trustee shall, upon payment of its charges, execute and deliver an instrument transferring to such
successor Trustee all the rights. powers and trusts of the retiring Trustee and shall duly assign.
transfer and deliver 1o such successor Trustee all property and money held by such retiring
['rustee hereunder.

{b)  Upon request of any such successor Trustee. the Company shall execute any and
all instruments for more fully and certainly vesting in and confirming to such successor Trustee
all rights. powers and trusts referred to in paragraph (a) of this Section 6.8.

3] No successor Trustee shall accept its appointment unless at the time of such
acceptance such successor Trustee shall be qualified and eligible under this Article V1.

SECTION 6.9 . Merger. Conversion, Consolidation or Succession to Business.

Any Person into which the Trustee may be merged or converted or with which it may be
consolidated, or any Person resulting from any merger, conversion or consolidation to which the
Trustee shall be a party, or any Person succeeding to all or substantially all of the corporate trust
business of the Trustee, shall be the successor of the Trustee hereunder. without the execution or
filing of any paper or any further act on the part of any of the parties hereto. provided, that such
Person shall be otherwise gualified and eligible under this Article VI. In case any Securities
shall have been authenticated. but not delivered, by the Trustee then in office, any sueccessor by
merger, conversion or consolidation or as otherwise provided above in this Section 6.9 to such
authenuicating Trustee may adopt such authentication and deliver the Securities so authenticated.
and in case any Securities shall not have been authenticated, any successor to the Trustee may
authenticate such Securities either in the name of any predecessor Trustee or in the name of such
successor Trustee. and in all cases the certificate of authentication shall have the full force which
it is provided anywhere in the Securities or in this Indenture that the certificate of the Trustee
shall have.

SECTION 6.10, Noi Responsible for Recitals or Issuance of Securities.

The recitals contained herein and in the Securities. except the Trustee's certificates of
authentication. shall be taken as the statements of the Company, and neither the Trustee nor any
Authenticating Agent assumes any responsibility for their correctness. The Trustee makes no
representations as to the validity or sufficiency of this Indenture or of the Securities. Neither the
Trustee nor any Authenticating Agent shall be accountable for the use or application by the
Company of the Securities or the proceeds thereof,
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SECTION 6.11. Appointment of Authenticating Agent.

(a) The Trustee may appoint an Authenticating Agent or Agents with respect to the
Securities, which shall be authorized to act on behalf of the Trustee to authenticate Securities
issued upon original issue and upon exchange, registration of transler or partial redemption
of this Indenture and shall be valid and obligatory for all purposes as if authenticated by the
Trustee hereunder. Wherever reference is made in this Indenture to the authentication and
delivery of Securities by the Trustee or the Trustee's certificate of authentication, such reference
shall be deemed to include authentication and delivery on behalf of the Trustee by an
Authenticating Agent. Each Authenticating Agent shall be acceptable to the Company and shall
at all times be a corporation organized and doing business under the laws of the United States of
America, or of any State or Territory thereof or the District of Columbia, authorized under such
laws to act as Authenticating Agent, having a combined capital and surplus of not less than
$50,000,000 and subject to supervision or examination by Federal or state authority, [f such
Authenticating Agent publishes reports of condition at least annually pursuant to law or to the
requirements of said supervising or examining authority, then for the purposes of this
Section 6.11 the combined capital and surplus of such Authenticating Agent shall be deemed to
be its combined capital and surplus as set forth in its most recent report of condition so
published. If at any time an Authenticating Agent shall cease to be eligible in accordance with
the provisions of this Section 6.11. such Authenticating Agent shall resign immediately in the
manner and with the effect specified in this Section 6.11.

{h) Any Person into which an Authenticating Agent may be merged or converted or
with which it may be consolidated. or any Person resulting from any merger. conversion or
consolidation to which such Authenticating Agent shall be a party. or any Person succeeding to
all or substantially all of the corporate trust business of an Authenticating Agent shall be the
successor Authenticating Agent hereunder, provided such Person shall be otherwise eligible
under this Section 6.11. without the execution or {iling of any paper or any further act on the part
of the Trustee or the Authenticating Agent.

(c) An Authenticating Agent may resign at any time by giving written notice thereot
to the Trustee and to the Company. The Trustee may at any time terminate the agency of an
Authenticating Agent by giving written notice thereof to such Authenticating Agent and to the
Company. Tpon receiving such a notice of resignation or upon such a termination, or in case at
any time such Authenticating Agent shall cease to be eligible in accordance with the provisions
provisions of this Section 6.11, which shall be acceptable 1o the Company. and shall give notice
of such appointment to all Holders. Any successor Authenticating Agent upon acceplance of its
appointment hereunder shall become vested with all the rights. powers and duties of its
predecessor hereunder, with like effect as if originally named as an Authenticating Agent.

id) 'he Company agrees to pay to each Authenticating Agent from time to time

reasonable compensation for its services under this Section 6.11 in such amounts as the
Company and the Authenticating Agent shall agree from time to time.
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(e) If an appointment of an Authenticating Agent is made pursuant to this
Section 6.11. the Securities may have endorsed thereon, in addition to the Trustee’s certificate of
authentication, an alternative certificate of authentication in the following form:

This is one of the Securities referred to in the within mentioned Indenture,
Dated:

THE BANK OF NEW YORK MELLON TRUST
COMPANY, NATIONAL ASSOCIATION, not in
its individual capacity. but solely as Trustee

By:

Authenticating Agent

By:

Authorized Signatory

ARTICLE VIl

HOLDER'S LISTS AND REPORTS BY COMPANY
SECTION 7.1.Company to Furnish Trustee Names and Addresses of Holders.
The Company will furnish or cause to be furnished to the Trustee:

{a) Upon any change in Holder, a list. in such form as the Trustee may reasonably
require. of the names and addresses of the Holders as of a date not more than fifteen (15) days
prior to the delivery thereof, and

(k) at such other times as the Trustee may request in writing. within thirty (30) days
after the receipt by the Company of any such request, a list of similar form and content as of a
date not more than fifteen (15) days prior to the time such list is furnished,

in cach case to the extent such information is in the possession or control of the Company and
has not otherwise been received by the Trustee in its capacity as Securities Registrar.

SECTION 7.2. Preservarion of Information. Communications to Holders,

(a)  The Trustee shall preserve. in as current a form as is reasonably practicable, the
names and addresses of Holders contained in the most recent list furnished to the Trustee as
provided in Section 7.1 and the names and addresses of Holders received by the Trustee in its
capacity as Securities Registrar. The Trustee may destroy any list furnished to it as provided in
Section 7.1 upon receipt of @ new list so furnished.
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(b} The rights of Holders to communicate with other Holders with respect to their
rights under this Indenture or under the Securities, and the corresponding rights and privileges of
the Trustee. shall be as provided in the Trust Indenture Act.

{c) Every Holder of Securities. by receiving and holding the same. agrees with the
Company and the Trustee that neither the Company nor the Trustee nor any agent of either of
them shall be held accountable by reason of the disclosure of information as to the names and
addresses of the Holders made pursuant to the Trust Indenture Act.

SECTION 7.3.Reports by Company.

(a}y  The Company shall furnish to the Holders and to prospective purchasers of
Securities, upon their request, the information required to be furnished pursuant to Rule
144A(d)4) under the Securities Act. The delivery requirement set forth in the preceding
sentence may be satisfied by compliance with Section 7.3(b) hereof.

(b The Company shall furnish to each of (i) the Trustee, (ii) the Holders and to
subsequent holders of Securities, (iii) Taberna Capital Management, LLC, 430 Park Avenue,
New York, New York 10022, Attn: Raphael Licht (or such other address as designated by
Taberna Capital Management. LLC) and (iv) any beneficial owner of the Securities reasonably
identified to the Company (which identification may be made either by such beneficial owner or
by Taberna Capital Management, LLC). a duly completed and executed certificate substantially
and substantively in the form attached hereto as Exhibit A, including the financial statements
referenced in such Exhibit, which certificate and financial statements shall be so furnished by the
Company not later than forty-five (45) days after the end of each of the first three fiscal quariers
of each fiscal year of the Company and not later than ninety (90) days after the end of each fiscal
vear of the Company.

(¢) If the Company intends to file its annual and quarterly information with the
Securities and Exchange Commission (the “Commission™) in electronic form pursuant to
Regulation S-T of the Commission using the Commission’s Electronic Data Gathering. Analysis
and Retrieval (“"EDGAR™) system, the Company shall notify the Trustee in the manner prescribed
herein of each such annual and quarterly filing. The Trustee is hereby authorized and directed to
access the EDGAR system for purposes of retrieving the financial information so filed.
Compliance with the foregoing shall constitute delivery by the Company of its financial
statements to the Trustee in compliance with the provisions of Section 314(a) of the Trust
Indenture Act. if applicable. The Trustee shall have no duty to search for or obtain any
electronic or other tilings that the Company makes with the Commission, regardless of whether
such filings are periodic. supplemental or otherwise. Delivery of reports. information and
documents to the Trustee pursuant to this Section 7.3(c) shall be solely for purposes of
compliance with this Section 7.3(¢) and, if applicable. with Section 314(a) of the Trust Indenture
Act. The Trustee’s receipt of such reports, information and documents shall not constitute notice
lo it of the content thereof or any matter determinable from the content thereof, including the
Company’s compliance with any of its covenants hereunder. as to which the Trustee is entitled 1o
rely upon Officers’ Certificates.
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ARTICLE VIII

CONSOLIDATION, MERGER, CONVEYANCE, TRANSFER OR LEASE
SECTION 8.1, Company May Cansolidate, Etc., Only on Certain Terms.

The Company shall not consolidate with or merge into any other Person or convey,
transfer or lease its properties and assets substantially as an entirety to any Person. and no Person
shall consolidate with or merge into the Company or convey, transfer or lease its properties and
assets substantially as an entirety to the Company, unless:

{a) if the Company shall consolidate with or merge into another Person or convey.
transfer or lease its properties and assets substantially as an entirety to any Person, the entity
formed by such consolidation or into which the Company is merged or the Person that acquires
by conveyance or transfer. or that leases, the properties and assets of the Company substantially
as an enfirety shall be an entity organized and existing under the laws of the United States of
America or any State or Territory thereof or the District of Columbia and shall expressly assume,
by an indenture supplemental hereto, executed and delivered to the Trustee. in form reasonably
satisfactory 1o the Trustee, the due and punctual payment of the principal of and any premium
and interest (including any Additional Interest) on all the Securities and the performance of every
covenant of this Indenture on the part of the Company to be performed or observed:;

(by  immediately after giving effeet to such transaction, no Event of Default, and no
event that. after notice or lapse of time, or both, would constitute an Event of Delault. shall have
happened and be continuing; and

{e) the Company has delivered to the Trustee an Officers” Certificate and an Opinion
of Counsel. each stating that such consolidation. merger, conveyance, transfer or lease and. if a
supplemental indenture is required in connection with such transaction, any such supplemental
indenture comply with this Article VIII and that all conditions precedent herein provided for
relating to such transaction have been complied with; and the Trustee may rely upon such
Officers” Certificate and Opinion of Counsel as conclusive evidence that such transaction
complies with this Section §.1.

SECTION 8.2.8uccessor Company Substituted,

(a)  Upon any consolidation or merger by the Company with or into any other Person,
or any conveyance, transfer or lease by the Company of its properties and assets subslantially as
an entirety to any Person in accordance with Section 8.1 and the execution and delivery to the
Trustee of the supplemental indenture described in Section 8.1(a), the successor entity formed by
such consolidation or into which the Company is merged or to which such conveyance. transfer
or lease is made shall succeed to. and be substituted for, and may exercise every right and power
of the Company under this Indenture with the same effect as if such successor Person had been
named as the Company herein; and in the event of any such conveyance or transfer, following
the execution and delivery of such supplemental indenture, the Company shall be discharged
from all obligations and covenants under the Indenture and the Securities.
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(b) Such successor Person may cause to be executed, and may issue either in its own
name or in the name of the Company. any or all of the Securities issuable hereunder that
theretofore shall not have been signed by the Company and delivered to the Trustee: and. upon
the order of such successor Person instead of the Company and subject to all the terms.
conditions and limitations in this Indenture prescribed, the Trustee shall authenticate and shall
deliver any Securities that previously shall have been signed and delivered by the officers of the
Company to the Trustee for authentication. and any Securities that such successor Person
thereafter shall cause to be executed and delivered 1o the Trustee on its behalf. All the Securities
so issued shall in all respects have the same legal rank and benefit under this Indenture as the
Securities theretofore or thereafter issued in accordance with the terms of this Indenture,

(c) In case of any such consolidation, merger. sale. conveyance or lease, such
changes in phraseology and form may be made in the Securities thereafter to be issued as may be
appropriate to reflect such occurrence.

ARTICLE IX
SUPPLEMENTAL INDENTURES
SECTION 9.1.Supplemental Indentures without Consent of Holders.

Without the consent of any Holders. the Company, when authorized by a Board
Resolution. and the Trustee, at any time and from time to time. may enter into one or more
indentures supplemental hereto. in form reasonably satisfactory to the Trustee. for any of the
following purposes:

(a) Intentionally omitted;

(b)  to cure any ambiguity. to correct or supplement any provision herein that may be
defective or inconsistent with any other provision herein, or to make or amend any other
provisions with respect to matters or questions arising under this Indenture, which shall not be
inconsistent with the other provisions of this Indenture, provided. that such action pursuant to
this clause (b} shall not adversely affect in any material respect the interests of any Holders; or

{c) to comply with the rules and regulations of any securities exchange or automated
quotation system on which any of the Securities may be listed, traded or quoted: or

(dy to add to the covenants, restrictions or obligations of the Company or 1o add to
the Events of Default. provided, that such action pursuant to this clause (c) shall not adversely
affect in any material respect the interests of any Holders: or

(e} to modify. eliminate or add to any provisions of the Indenture or the Securities to
such extent as shall be necessary to ensure that the Securities are treated as indebtedness of the
Company for United States Federal income tax purposes, provided, that such action pursuant to
this clause (e) shall not adversely affect in any material respect the interests of any Holders.
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SECTION 9.2.Supplemental Indentures with Consent of Holders,

(a) With the consent of the Holders of not less than a majority in aggregate principal
amount of the Outstanding Securities, by Act of said Holders delivered to the Company and the
Trustee. the Company, when authorized by a Board Resolution, and the Trustee may enter into
an indenture or indentures supplemental hereto for the purpose of adding any provisions to or
changing in any manner or eliminating any of the provisions of this Indenture or of modifving in
any manner the rights of the Holders of Securities under this Indenture: provided. that no such
supplemental indenture shall, without the consent of the Holder of each Outstanding Security,

(i) change the Stated Maturity of the principal or any premium of any
Security or change the date of payment of any installment of interest (including any
Additional Interest) on any Sccurity, or reduce the principal amount thereof or the rate of
interest thereon or any premium payable upon the redemption thereof or change the place
of payment where. or the coin or currency in which. any Security or interest thereon is
payable, or restriet or impair the right to institute suit for the enforcement of any such
payment on or after such date, or

(i) reduce the percentage in aggregate principal amount of the Outstanding
Securities. the consent of whose Holders is required for any such supplemental indenture,
or the consent of whose Holders is required for any waiver of compliance with any
provision of this Indenture or of defaults hereunder and their consequences provided for
in this Indenture, or

(iii) modify any of the provisions of this Section 9.2, Section 5.13 or
Section 10.7. except lo increase any percenlage in aggregate principal amount of the
Outstanding Securities. the consent of whose Holders is required for any reason. or to
provide that certain other provisions of this Indenture cannot be modified or waived
without the consent of the Holder of each Security.

(b) It shall not be necessary for any Act of Holders under this Section 9.2 to approve
the particular form of any proposed supplemental indenture, but it shall be sufficient if such Act
shall approve the substance thereof.

SECTION 9.3. Execution of Supplemental [ndentures,

In executing or aceepting the additional trusts created by any supplemental indenture
permitted by this Article IX or the modifications thereby of the trusts created by this Indenture,
the Trustee shall be entitled to receive. and shall be fully protected in conclusively relying upon,
an Officers” Certificate and an Opinion of Counsel stating thai the execution of such
supplemental indenture is authorized or permitted by this Indenture. and that all conditions
precedent herein provided for relating to such action have been complied with. The Trustee
may. but shall not be obligated to. enter into any such supplemental indenture that affects the
Trustee’s own rights, duties. indemnities or immunities under this Indenture or otherwise.
Copies of the final form of each supplemental indenture shall be delivered by the Trustee at the
expense of the Company to each Holder, promptly after the execution thereof.
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SECTION 9.4.Effect of Supplemental Indentures.

Upon the execution of any supplemental indenture under this Article IX, this Indenture
shall be modified in accordance therewith, and such supplemental indenture shall form a part of
this Indenture for all purposes; and every Holder of Securities theretofore or thercafier
authenticated and delivered hereunder shall be bound thereby.

SECTION 9.5 Reference in Securities to Supplemental Indentures,

Securities authenticated and delivered after the execution of any supplemental indenture
pursuant to this Article IX may, and shall if required by the Company, bear a notation in form
approved by the Company as to any matter provided for in such supplemental indenture. [f the
Company shall so determine, new Securities so modified as to conform, in the opinion of the
Company. to any such supplemental indenture may be prepared and executed by the Company
and authenticated and delivered by the Trustee in exchange for Outstanding Securities.

ARTICLE X

COVENANTS
SECTION 10.1. Payvmenr of Principal, Premium, if any, and Inierest.

The Company covenants and agrees for the benefit of the Holders of the Securities that it
will duly and punctually pay the principal of and any premium and interest (including any
Additional Interest) on the Securities in accordance with the terms of the Securities and this
Indenture.

SECTION 1.2, Money for Security Payments io be Held in Trust.
(a) Intentionally Omitted,

by Whenever the Company shall have one or more Paying Agents, it will, prior to
10:00 a.m.. New York City time. on each due date of the principal of or any premium or interest
(including any Additional Interest) on any Securities. deposit with such Paying Agent a sum
sufficient to pay such amount. such sum to be held as provided in the Trust Indenture Act and
{unless such Paying Agent is the Trustee) the Company will promptly notify the Trustee of its
failure so to act.

c) The Company will cause each Paying Agent for the Securities other than the
['rustee to execute and deliver to the Trustee an instrument in which such Paying Agent shall
agree with the Trustee, subject to the provisions of this Section 10.2, that such Paying Agent will
(1} comply with the provisions of this Indenture and the Trust Indenture Act applicable to it as a
Paying Agent and (ii) during the continuance of any default by the Company {or anv other
obligor upon the Securities) in the making of any payment in respect of the Securities, upon the
written request of the Trustee, forthwith pay to the Trustee all sums held in trust by such Paying
Agent for payment in respect of the Securities.
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(d)  The Company may at any time, for the purpose of obtaining the satisfaction and
discharge of this Indenture or for any other purpose. pay. or by Company Order direct any
Paying Agent to pay, to the Trustee all sums held in trust by the Company or such Paying Agent,
such sums to be held by the Trustee upon the same trusts as those upon which such sums were
held by the Company or such Paying Agent; and, upon such payment by any Paying Agent to the
Trustee, such Paying Agent shall be released from all further liability with respect to such
money.

(e) Any money deposited with the Trustee or any Paying Agent for the payvment of
the principal of and any premium or interest (including any Additional Interest) on any Security
and remaining unclaimed for two years afier such principal and any premium or interest has
become due and payable shall (unless otherwise required by mandatory provision of applicable
escheat or abandoned or unclaimed property law) be paid on Company Request to the Company,
or (if then held by the Company) shall (unless otherwise required by mandatory provision of
applicable escheat or abandoned or unclaimed property law) be discharged from such trust; and
the Holder of such Security shall thereafter, as an unsecured general creditor, look only to the
Company for payment thereof, and all liability of the Trustee or such Paying Agent with respect
to such trust money, and all liability of the Company as trustee thereof, shall thereupon cease:
provided. that the Trustee or such Paying Agent. before being required to make any such
repayment, may at the expense of the Company cause to be published once, in a newspaper
published in the English language, customarily published on each Business Day and of general
circulation in the Borough of Manhattan, The City of New York. notice that such money remains
unclaimed and that, after a date specified therein, which shall not be less than thirty (30) days
from the date of such publication. any unclaimed balance of such money then remaining will be
repaid to the Company,

SECTION 10.3. Statement ay o Compliance.

The Company shall deliver to the Trustee, with a copy to Taberna, within one hundred and
twenty (120) days after the end of each fiscal year of the Company ending after the date hereof,
an Officers” Certificate covering the preceding calendar year. stating whether or not to the
knowledge of the signers thereof the Company is in default in the performance or observance of
any of the terms. provisions and conditions of this Indenture (without regard to any period of
grace or requirement of notice provided hereunder), and if the Company shall be in default,
specifying all such defaults and the nature and status thereof of which they may have knowledge.
The delivery requirements of this Section 10.3 may be satisfied by compliance with Section
#.16(a) of the Trust Agreement,

SECTION 104, Calerdation Agent.

(a) The parties hereby agrees that for so long as any of the Securities remain
Outstanding. there will at all times be an agent appointed to calculate LIBOR in respect of each
Interest Payment Date in accordance with the terms of Schedule A (the “Calcwdation Agent”),
The Holders have initially appointed Trustee as Calculation Agent for purposes of determining
LIBOR for each Interest Payment Date. The Calculation Agent may be removed by the Holders
of a majority in aggregate principal amount of the Securities.
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(b The Calculation Agent shall be required to agree that, as soon as possible after
11:00 am, (London time) on each LIBOR Determination Date (as defined in Schedule A). but
in no event later than 11:00 a.m. (London time) on the Business Day immediately following each
LIBOR Determination Date, the Calculation Agent will caleulate the interest rate (the Interest
Payment shall be rounded to the nearest cent, with half a cent being rounded upwards) for the
related Interest Payment Date, and will communicate such rate and amount to the Company. the
Holders, the Trustee, and the Paying Agent. The Calculation Agent will also specify to the
Company and the Holders the quotations upon which the foregoing rates and amounts are based
and. in any event. the Calculation Agent shall notify the Company and the Holders before 5:00
p.m. (London time) on each LIBOR. Determination Date that either: (i) it has determined or is in
the process of determining the foregoing rates and amounts or (ii) it has not determined and is
not in the process of determining the foregeing rates and amounts, together with its reasons
therefor. The Calculation Agent’s determination of the foregoing rates and amounts for any
Interest Payment Date will (in the absence of manifest error) be final and binding upon all
parties. For the sole purpose of calculating the interest rate for the Securities, “Business Day”
shall be defined as any day on which dealings in deposits in DoHlars are transacted in the London
interbank market.

SECTION 10.5. Inspection of Books and Records; Management and Board
CObserveation Righis,

{a) Upon written notice from the Holders of a majority in aggregate principal amount
of the Outstanding Securities at least five (5) Business Days in advance, the Company shall
permit the Holders of a majority in aggregate principal amount of the Outstanding Securities to
examine the books and records of account of the Company and its subsidiaries (and to make
copies thereof and extracts therefrom) and to discuss the affairs, finances and accounts of such
Persons with, and to be advised as to the same by such management representatives of the
Company and its subsidiaries as the Holders of a majority in aggregate principal amount of the
Outstanding Securities may reasonably request, either in person at the Company’s offices or
telephonically, all at such reasonable times and intervals during normal business hours as the
Holders of a majority in aggregate principal amount of the Outstanding Securities may
reasonably request, at the expense of the Company.

(b) The Holders and their Affiliates will keep confidential any non-public information
of the Company made available to the Holders of a majority in aggregate principal amount of the
Outstanding Securities or their Affiliates: provided, such confidential information shall not
in¢clude any information that (1) is or hecomes generally available to the public (other than
through breach of this paragraph by the Holders of a majority in aggregate principal amount of
the Outstanding Securities or their Affiliates). (2) was within the possession of the Holders of a
majority in aggregate principal amount of the Outstanding Securities prior to its being furnished
to the Holders of a majority in aggregate principal amount of the Outstanding Securities by or on
behalf of the Company. provided that the source of such information was not known by the
Holders of a majority in aggregate principal amount of the Outstanding Securities to be bound by
a confidentiality agreement with, or other contractual. legal or fiduciary obligation of
confidentiality 1o, the Company with respect to such information or (3) becomes available to the
Holders of a majority in aggregate principal amount of the Outstanding Securities on a non-
confidential basis from a source other than the Company or any of its representatives, provided
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that such source is not known by the Holders of a majority in aggregate principal amount of the
Chutstanding Securities to be bound by a confidentiality agreement with. or other contractual,
legal or fiduciary obligation of confidentiality to. the Company with respect to such information:
and provided further, that such confidential information may be disclosed if the Holders of a
majority in aggregate principal amount of the Outstanding Securities or their Affiliates are
required to disclose such information pursuant to Jaw, judicial or administrative process. or
regulatory demand or request ot any body having jurisdiction over the Holders. In the event that
the Holders of a majority in aggregate principal amount of the Outstanding Securities or any of
their Affiliates are requested or are required by law to disclose any such confidential
information. the Holders of a majority in aggregate principal amount of the Outstanding
Securitics shall provide the Company with prompt written notice of any such reguest or
requirement.

SECTION 10.6. Additional Covenants.

(a) For the period commencing on the date of this Agreement and continuing through
March 30. 2010, or in any event if an Event of Default has occurred and is continuing, the
Company covenants and agrees with each Holder of Securities that it shall not (i) declare or pay
any dividends or distributions on. or redeem. purchase, acquire or make a liquidation payment
with respect to. any shares of the Company’s capital stock (for the avoidance of doubt, the term
“capital stock™ includes both common stock and preferred stock of the Company). (ii) vote in
favor of or permit or otherwise allow any of its subsidiaries to declare or pay any dividends or
distributions on, or redeem, purchase, acquire or make a liquidation payment with respect to or
otherwise retire, any shares of such subsidiaries preferred stock (for the avoidance of doubt,
whether such preferred stock is perpetual or otherwise) except for dividends or distributions (x)
to the Company or its subsidiaries and (y) by subsidiaries of the Company in which there are
third party investors to the Company and such third party investors, or (iii) make any payment of
principal of or any interest or premium, if any, on or repay. repurchase or redeem any debt
securities of the Company that rank pari passu in all respects with or junior in interest to the
Securities (other than (A) repurchases, redemptions or other acquisitions of shares of capital
stock of the Company in connection with any employment contract, benefit plan or other similar
arrangement with or for the benefit of any one or more emplovees, officers, directors or
consultants, in connection with a dividend reinvestment or stockholder stock purchase plan or in
connection with the issuance of stockholder stock of the Company (or securities convertible into
or exercisable for such units of stockholder stock) as consideration in an acquisition transaction
entered into prior to the date of this Agreement or, if later than March 30, 2010, prior to an Event
of Default, (B) as a result of an exchange or conversion of any class or series of the Company's
capital stock (or any capital stock of a Subsidiary of the Company) for any class or series of the
Company’s capital stock or of any class or series of the Company’s indebtedness for any class or
series of the Company’s capital stock. (C) the purchase of fractional interests in the Company's
capital stock pursuant to the conversion or exchange provisions of such capital stock or the
security being converted or exchanged. (D) any declaration of a dividend in connection with any
Rights Plan or the redemption or repurchase of rights pursuant thereto. or (I£) any dividend in the
form of stock. warrants. options or other rights where the dividend stock or the stock issuable
upon exercise of such warrants. options or other rights is the same stock as that on which the
dividend is being paid or ranks pari passu with or junior to such stock).
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(k) Notwithstanding the foregoing, the restrictions set forth in Section 10.6{a) shall
not apply to (i) payments of interest only (including deferred interest payments of approximately
$525.800 accruing through June 30, 2009) on, and any repayments, repurchases or redemptions
of those certain Fixed/Floating Rate Junior Subordinated Debt Securities due 2035, issued
pursuant to that certain Junior Subordinated Indenture between Impac Mortgage Holdings, Inc..
as issuer, and Wilmington Trust Company. as trustee, dated as of October 15, 2005 and the
related securities issued pursuant to the Amended and Restated Declaration of Trust of Impact
Capital Trust #4 dated as of October 15, 2005, (ii) a redemption of the Company’s 9.375% Series
B Cumulative Redeemable Preferred Stock, $0.01 par value per share (the “Series B Preferred
Stock “yand its 9.125% Series C Cumulative Redeemable Preferred Stock, $0.01 par value per
share (the "Series ' Preferred Stock "), or the repurchase of all of such Series B Preferred Stock
or Series C Preferred Stock (for an aggregate purchase price of up to $1,861.000) pursuant to the
terms of a cash tender offer for all such outstanding stock (which tender offer may include the
payment of accumulated but unpaid dividends upon such Series B Preferred Stock and Series C
Preferred Stock in an aggregate amount of up to $7.444.000).

{e) Intentionally Omitted.
SECTION 10.7. Waiver of Covenants.

The Company may omit in any particular instance to comply with any covenant or
condition contained in Sections 10.5 or 10.6 if, before or after the time for such compliance, the
Holders of at least a majority in aggregate principal amount of the Outstanding Securities shall,
by Act of such Holders, either waive such compliance in such instance or generally waive
compliance with such covenant or condition, but no such waiver shall extend to or affect such
covenant or condition except to the extent so expressly waived, and, until such waiver shall
become effective. the obligations of the Company in respect of any such covenant or condition
shall remain in full force and effect.

SECTION 10.8. Treaiment of Securities.

The Company will treat the Securities as indebtedness. and the amounts, other than
payments of principal, payable in respect of the principal amount of such Securities as interest,
for all U.S. federal income tax purposes. All payments in respect of the Securities will be made
free and clear of LS. withholding tax to any beneficial owner thereof that has provided an
Internal Revenue Service Form W-9 or W-8BEN (or any substitute or successor form)
establishing its LS. or non-U.S. status for U.S. federal income tax purposes, or any other
applicable form establishing a complete exemption from U.S. withholding tax.

SECTION 10.9, Fees Costs and Expenses.

The Company shall pay on demand all costs and fees. including all reasonable attorneys’
lees and disbursements, of the Holders of the Securities and Taberna Capital Management, LLC,
as provided in the Exchange Agreement. The Company shall also pay the fees and expenses of
the Trustee as provided in that separate fee agreement between the Company and the Trustee and
as otherwise required pursuant to Section 6.6. hereof.

12546733




-57-

ARTICLE XI
REDEMPTION OF SECURITIES
SECTION 11.1. Optional Redemption.

The Company may. at its option, on any Interest Payment Date. on or after March 30,
2010. redeem the Securities in whole at any time or in part from time to time. at a Redemption
Price equal to one hundred percent (100%) of the principal amount thereof (or of the redeemed
portion thereof. as applicable). together. in the case of any such redemption. with accrued
interest. including any Additional Interest, through but excluding the date fixed as the
Redemption Date (the “Oprional Redemption Price™).

SECTION 11.2. Speciul Event Redemption,

Prior to March 30, 2010, upon the occurrence and during the continuation of a Special
Event. the Company may. at its option, redeem the Securities, in whole but not in part. at a
Redemption Price equal to one hundred seven and one half percent (107.53%) of the principal
amount thereof, together, in the case of any such redemption, with accrued interest, including
any Additional Interest. through but excluding the date fixed as the Redemption Date (the
“Special Redemption Price”).

SECTION 11.3. Election to Redeem; Novice 1o Trustee,

The election of the Company to redeem any Securities, in whole or in part, shall be
evidenced by or pursuant to a Board Resolution. In case of any redemption at the election of the
Company, the Company shall, not less than forty-five (45) days and not more than seventy-five
(75) days prior to the Redemption Date (unless a shorter notice period shall be satisfactory to the
Trustee). notify the Trustee in writing of such date and of the principal amount of the Securities
to be redeemed and provide the additional information required to be included in the notice or
notices contemplated by Section 11.5. In the case of any redemption of Securities. in whole or in
part. (a) prior to the expiration of any restriction on such redemption provided in this Indenture
or the Securities or (b) pursuant to an clection of the Company which is subject to a condition
specified in this Indenture or the Securities, the Company shall furnish the Trustee with an
Officers” Certiticate and an Opinion of Counsel evidencing compliance with such restriction or
condition.

SECTION 11.4. Sefection of Securities 1o be Redeemed,

{a) It less than all the Securities are to be redeemed. the particular Securities to be
redeemed shall be selected and redeemed on a pro rata basis not more than sixty (60) days prior
to the Redemption Date by the Trustee from the Qutstanding Securities not previously called for
redemption, provided, that the unredeemed portion of the principal amount of any Security shall
be in an authorized denomination (which shall not be less than the minimum authorized
denomination) for such Security,

(b)  The Trustee shall promptly notify the Company in writing of the Securities
selected for redemption and, in the case of any Securities selected for partial redemption. the
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principal amount thereof to be redeemed. For all purposes of this Indenture, unless the context
otherwise requires, all provisions relating to the redemption of Securities shall relate, in the case
of any Security redeemed or to be redeemed only in part. to the portion of the principal amount
of such Security that has been or is to be redeemed.

{c) The provisions of paragraphs (a} and (b) of this Section 11.4 shall not apply with
respect to any redemption affecting only a single Security., whether such Security is to be
redeemed in whole or in part. In the case of any such redemption in part, the unredeemed
portion of the principal amount of the Security shall be in an authorized denomination (which
shall not be less than the minimum authorized denomination) for such Security.

SECTION 11.5. Natice of Redemprion,

{a) Notice of redemption shall be given not later than the thirtieth (30th) day. and not
earlier than the sixtieth (60™) day, prior to the Redemption Date to each Holder of Securities to
be redeemed, in whole or in part, (unless a shorier notice shall be satisfactory to the Holders of
the Securities and the Trustee).

(1)) With respect to Securities to be redeemed, in whole or in part, each notice of
redemption shall state:

(1) the Redemption Date,

(i) the Redemption Price or, if the Redemption Price cannot be calculated
prior to the time the notice is required to be sent, the estimate of the Redemption Price, as
calculated by the Company, together with a statement that it is an estimate and that the
actual Redemption Price will be calculated on the fifth Business Day prior to the
Redemption Date (and if an estimate is provided. a further notice shall be sent of the
actual Redemption Price on the date that such Redemption Price is caleulated):

(i) it less than all Outstanding Securities are to be redeemed. the
identification {and. in the case of partial redemption. the respective principal amounts) of
the amount of and particular Securities to be redeemed:

(iv)  that on the Redemption Date, the Redemption Price will become due and
payable upon each such Security or portion thereof, and that any interest (including any
Additional Interest) on such Security or such portion, as the case may be. shall cease to
accrue on and atter said date; and

(v) the place or places where such Securities are to be surrendered for
payment of the Redemption Price.

(c)  Notice of redemption of Securities to be redeemed. in whole or in part, at the
clection of the Company shall be given by the Company or, at the Company’s request. by the
Trustee in the name and at the expense of the Company and shall be irrevocable. The notice if
mailed in the manner provided above shall be conclusively presumed to have been duly given,
whether or not the Holder receives such notice. [n any case, a failure to give such notice by mail
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or any defect in the notice to the Holder of any Security designated for redemption as a whole or
in part shall not atfect the validity of the proceedings for the redemption of any other Security.

SECTION 11.6. Deposit of Redemprion Price.

Prior to 10:00 a.m., New York City time. on the Redemption Date specified in the notice
of redemption given as provided in Section 11.5. the Company will deposit with the Trustee or
with one or more Paying Agents an amount of money sufficient to pay the Redemption Price of.
and any accrued interest (including any Additional Interest) on, all the Securities (or portions
thereot) that are to be redeemed on that date,

SECTION 11.7. Pevment of Securities Catled for Redemprion,

{a) If any notice of redemption has been given as provided in Section 11.5, the
Securities or portion of Securities with respect to which such notice has been given shall become
due and payable on the date and at the place or places stated in such notice at the applicable
Redemption Price, together with accrued interest (including any Additional Interest) to the
Redemption Date. On presentation and surrender of such Securities at a Place of Payment
specitied in such notice, the Securities or the specified portions thereof shall be paid and
redeemed by the Company at the applicable Redemption Price, together with acerued interest
{including any Additional Interest) to the Redemption Date,

(k) Lpon presentation of any Security redeemed in part only, the Company shall
execute and the Trustee shall authenticate and deliver to the Holder thereof. at the expense of the
Company, a new Security or Securities, of authorized denominations, in aggregate principal
amount equal to the unredeemed portion of the Security so presented and having the same
Original Issue Date, Stated Maturity and terms.

(ch If any Security called for redemption shall not be so paid upon surrender thereof
for redemption. the principal of and any premium on such Security shall, until paid, bear interest
from the Redemption Date at the rate prescribed therefor in the Security.

ARTICLE XII

SUBORDINATION OF SECURITIES
SECTION 12.1. Securities Subordinate 1o Senior Debt,

The Company covenants and agrees, and each Holder of a Security, by its acceptance
thereof, likewise covenants and agrees. that, to the extent and in the manner hereinafter set forth
in this Article XII. the payment of the principal of and any premium and interest (including any
Additional Interest) on each and all of the Securities are hereby expressly made subordinate and
subject in right of payment to the prior payment in full of all Senior Debt.
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SECTION 12.2, No Payment When Senior Debr in Default; Payment Over of
Proceeds Upon Dissolution, Bt

{a) In the event and during the continuation of any default by the Company in the
payment of any principal of or any premium or interest on any Senior Debt (following any grace
period, if applicable) when the same becomes due and payable, whether at maturity or at a date
fixed for prepayment or by declaration of acceleration or otherwise, then, upon written notice of
such default to the Company by the holders of such Senior Debt or any trustee therefor, unless
and until such default shall have been cured or waived or shall have ceased to exist, no direct or
indirect payment (in cash. property, securities, by set-off or otherwise) shall be made or agreed to
be made on account of the principal of or any premium or interest (including any Additional
Interest) on any of the Securities. or in respect of any redemption, repayment, retirement.
purchase or other acquisition of any of the Securities.

(b)  In the event of a bankruptcy, insolvency or other proceeding described in clause
{d) or (¢) of the definition of Event of Default {each such event, if any, herein sometimes referred
to as a “Proceeding™). all Senior Debt (including any interest thereon accruing after the
commencement of any such proceedings) shall first be paid in full before any payment or
distribution, whether in cash, securities or other property, shall be made to any Holder of any of
the Securities on account thereof, Any payment or distribution. whether in cash, securities or
other property (other than securities of the Company or any other entity provided for by a plan of
reorganization or readjustment the payment of which is subordinate, at least to the extent
provided in these subordination provisions with respect to the indebtedness cvidenced by the
Securities, to the payment of all Senior Debt at the time outstanding and to any securities issued
in respect thereof under any such plan of reorganization or readjustment). which would otherwise
(but for these subordination provisions) be payable or deliverable in respect of the Securities
shall be paid or delivered directly to the holders of Senior Debt in accordance with the priorities
then existing among such holders until all Senior Debt (including any interest thereon aceruing
after the commencement ol any Proceeding) shall have been paid in full.

(c) In the event of any Proceeding. after payment in full of all sums owing with
respect 1o Senior Debt., the Holders of the Securities, together with the holders of any obligations
of the Company ranking on a parity with the Securities. shall be entitled to be paid from the
remaining assets of the Company the amounts at the time due and owing on account of unpaid
principal of and any premium and interest (including any Additional Interest) on the Securities
and such other obligations before any payment or other distribution, whether in cash, property or
otherwise, shall be made on account of any Equity Interests or any obligations of the Company
ranking junior to the Securities and such other obligations. If, notwithstanding the foregoing,
any payment or distribution of any character on any security, whether in cash, securities or other
property (other than securities of the Company or any other entity provided for by a plan of
reorganization or readjustment the payment of which is subordinate. at least to the extent
provided in these subordination provisions with respect to the indebtedness evidenced by the
Securities, to the payment of all Senior Debt at the time outstanding and to any securities issued
in respect thereof under any such plan of reorganization or readjustment) shall be received by the
Trustee or any Holder in contravention of any of the terms hereof and before all Senior Debt
shall have been paid in full, such payment or distribution or security shall be received in trust for
the benefit of, and shall be paid over or delivered and transferred to. the holders of the Senior
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Debt at the time outstanding in accordance with the priorities then existing among such holders
for application to the payment of all Senior Debt remaining unpaid. to the extent necessary (o
pay all such Senior Debt {including any interest thereon accruing after the commencement of any
Proceeding) in full. [n the event of the failure of the Trustee or any Holder to endorse or assign
any such payment, distribution or security, each holder of Senior Debt is hereby irevocably
authorized to endorse or assign the same.

id) The Trustee and the Holders, at the expense of the Company. shall take such
reasenable action (including the delivery of this Indenture to an agent for any holders of Senior
Debt or consent o the filing of a financing statement with respect hereto) as may, in the opinion
of counsel designated by the holders of a majority in aggregate principal amount of the Senior
Debt at the time outstanding, be necessary or appropriate to assure the cffectiveness of the
subordination effected by these provisions.

(e} The provisions of this Section 12.2 shall not impair anv rights, interests, remedies
or powers of any secured creditor of the Company in respect of any security interest the creation
of which is not prohibited by the provisions of this Indenture,

i) The securing of any obligations of the Company. otherwise ranking on a parity
with the Securities or ranking junior to the Securities, shall not be deemed to prevent such
obligations from constituting, respectively. obligations ranking on a parity with the Securities or
ranking junior to the Securities.

SECTION 12,3, Pavment Permitted if No Default,

Nothing contained in this Article XII or elsewhere in this Indenture or in any of the
Securities shall prevent (a) the Company, at any time. except during the pendency of the
conditions described in paragraph (a) of Section 12.2 or of any Proceeding referred to in
Section 12.2. from making payments at any time of principal of and any premium or interest
{including any Additional Interest) on the Securities or (b) the application by the Trustee of any
moneys deposited with it hereunder to the payment of or on account of the principal of and any
premium or interest (including any Additional Interest) on the Securities or the retention of such
payment by the Holders, if, at the time of such application by the Trustee. it did not have
knowledge (in accordance with Section 12.8) that such payment would have been prohibited by
the provisions of this Article XII. except as provided in Section 12.8.

SECTION 12.4, Subragaiion to Rights of Holders of Senior Debi,

Subject to the payment in full of all amounts due or to become due on all Senior Debt, or
the provision for such payment in cash or cash equivalents or otherwise in a manner satisfactory
to the holders of Senior Debt, the Holders of the Securities shall be subrogated to the extent of
the payments or distributions made to the holders of such Senior Debt pursuant to the provisions
of this Article XII {equally and ratably with the holders of all indebtedness of the Company that
by its express terms is subordinated to Senior Debt of the Company to substantially the same
extent as the Securities are subordinated to the Senior Debt and is entitled to like rights of
subrogation by reason of any payments or distributions made to holders of such Senior Debt) to
the rights of the holders of such Senior Debt to receive payments and distributions of cash.

1254606753




-62-

property and securitics applicable to the Senior Debt until the principal of and any premium and
interest (including any Additional Interest) on the Securities shall be paid in full. For purposes
of such subrogation. no payments or distributions to the holders of the Senior Debt of any cash,
property or securities to which the Holders of the Securitics or the Trustee would be entitled
except for the provisions of this Article XII. and no payments made pursuant to the provisions of
this Article XII to the holders of Senior Debt by Holders of the Securities or the Trustee. shall, as
among the Company, its creditors other than holders of Senior Debt, and the Haolders of the
Securities, be deemed to be a payment or distribution by the Company to or on account of the
Senior Debt.

SECTION 12.5, Provisians Solely to Define Relative Rights.

The provisions of this Article X1I are and are intended solely for the purpose of defining
the relative rights of the Holders of the Securities on the one hand and the holders of Senior Debt
on the other hand. Nothing contained in this Article XII or elsewhere in this Indenture or in the
Securities is intended to or shall (a) impair, as between the Company and the Holders of the
Securities, the obligations of the Company. which are absolute and unconditional. to pay to the
Holders of the Securities the principal of and any premiwm and interest (including any Additional
Interest) on the Securities as and when the same shall become due and pavable in accordance
with their terms, (b) affect the relative rights against the Company of the Holders of the
Securities and creditors of the Company other than their rights in relation to the holders of Senior
Debt or (c) prevent the Trustee or the Holder of any Security from exercising all remedies
otherwise permitted by applicable law upon default under this Indenture, including filing and
voting claims in any Proceeding, subject to the rights, if any. under this Article X1 of the holders
of Senior Debt to receive cash, property and securities otherwise payable or deliverable to the
Trustee or such Holder,

SECTION 12.6. Trustee to Effectuate Subordination.

Each Holder of a Security by his or her acceptance thereof authorizes and directs the Trustee on
his or her behalf to take such action as may be necessary or appropriate to acknowledge or
effectuate the subordination provided in this Article X1l and appoints the Trustee his or her
attornev-in-fact for any and all such purposes,

SECTION 12.7. No Waiver of Subordination Provisions,

(a) No right of any present or future holder of any Senior Debt to enforce
subordination as herein provided shall at any time in any way be prejudiced or impaired by any
act or failure to act on the part of the Company or by any act or failure to act, in good faith, by
any such holder. or by any noncompliance by the Company with the terms, provisions and
covenants of this Indenture, regardless of any knowledge thereof that any such holder may have
or be otherwise charged with,

(b) Without in any way limiting the generality of paragraph (a) of this Section 12.7.
the holders of Senior Debt may. at any time and from to time, without the consent of or notice to
the Trustee or the Holders of the Securities. without incurring responsibility to such Holders of
the Securities and without impairing or releasing the subordination provided in this Article XI[ or
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the obligations hercunder of such Holders of the Securities to the holders of Senior Debt. do any
one or more of the following: (1) change the manner, place or terms of payment or extend the
time of payment of. or renew or alter. Senior Debt, or otherwise amend or supplement in any
manner Senior Debt or any instrument evidencing the same or any agreement under which
Senior Debt is outstanding, (ii) sell, exchange. release or otherwise deal with any property
pledged, mortgaged or otherwise securing Senior Debt. (iii) release any Person liable in any
manner for the payment of Senior Debt and (iv) exercise or refrain from exercising any rights
against the Company and any other Person.

SECTION 12.8. Noftice to Trustee.

() The Company shall give prompt written notice to a Responsible Officer of the
Trustee of any fact known to the Company that would prohibit the making of any payment to or
by the Trustee in respect of the Securities. - Notwithstanding the provisions of this Article XII or
any other provision of this Indenture, the Trustee shall not be charged with knowledge of the
existence of any facts that would prohibit the making of any payment to or by the Trustee in
respect of the Securities. unless and until a Responsible Officer of the Trustee shall have
teceived written notice thereof from the Company or a holder of Senior Debt or from any trustee,
agent or representative therefor; provided. that if the Trustee shall not have received the notice
provided for in this Section 12.8 at least two Business Days prior to the date upon which by the
terms hereof any monies may become payable for any purpose (including, the payment of the
principal of and any premium on or interest (including any Additional Interest) on any Security),
then, anything herein contained to the contrary notwithstanding, the Trustee shall have full
power and authority to receive such monies and to apply the same to the purpose for which they
were received and shall not be atfected by any notice to the contrary that may be received by it
within two Business Days prior to such date.

(b The Trustee shall be entitled to rely on the delivery to it of a written notice by a
Person representing himself or herself to be a holder of Senior Debt (or a trustee, agent,
representative or attorney-in-fact therefor) to establish that such notice has been given by a
holder of Senior Debt (or a trustee, agent. representative or atlomey-in-fact therefor). In the
event that the Trustee determines in good faith that further evidence is required with respect to
the right of any Person as a holder of Senior Debt to participate in any payment or distribution
pursuant to this Article XII, the Trustee may request such Person to furnish evidence to the
reasonable satisfaction of the Trustee as o the amount of Senior Debt held by such Person, the
extent to which such Person is entitled to participate in such payment or distribution and any
not furnished. the Trustee may defer any payment to such Person pending judicial determination
as to the right ot such Person to receive such payment.

SECTION 12.9, Relianee on Judicial Order or Certificate of Liguidating Agent,

Upon any payment or distribution of assets of the Company referred o in this Article XI11.
the Trustee and the Holders of the Securities shall be entitled to conclusively rely upon any order
or decree entered by any court of competent jurisdiction in which such Proceeding is pending. or
a certificate of the trustee in bankruptcy. receiver, liquidating trustee. custodian. assignee for the
benelit of creditors, agent or other Person making such payment or distribution. delivered to the
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Trustee or to the Holders of Securities. for the purpose of ascertaining the Persons entitled to
participate in such payment or distribution. the holders of the Senior Debt and other indebtedness
of the Company, the amount thereof or pavable thereon, the amount or amounts paid or
distributed thereon and all other facts pertinent thereto or to this Article XI11

SECTION 12.10. Trustee Not Fiduciary for Holders of Senior Debt,

The Trustee, in its capacity as trustee under this Indenture, shall not be deemed to owe
any fiduciary duty to the holders of Senior Debt and shall not be liable to any such holders it it
shall in good faith mistakenly pay over or distribute to Holders of Securities or to the Company
or to any other Person cash. property or securities to which any holders of Senior Debt shall he
entitled by virtue of this Article XII or otherwise.

SECTION 12.11. Rights of Trustee as Holder of Senior Debt; Preservation of
Trustee s Rights.

The Trustee in its individual capacity shall be entitled to all the rights set forth in this
Article XII with respect to any Senior Debt that may at any time be held by it, to the same extent
as any other holder of Senior Debt. and nothing in this Indenture shall deprive the Trustee of any
of its rights as such holder.

SECTION 12,12, Article Applicable to Paving Agents.

If at any time any Paying Agent other than the Trustee shall have been appointed and shall be
then acting hereunder, the term “Trustee™ as used in this Article XII shall in such case (unless the
context otherwise requires) be construed as extending to and including such Paying Agent within
its meaning as fully for all intents and purposes as if such Paving Agent were named in this
Anticle XII in addition to or in place of the Trustee. For avoidance of doubt, neither the Company
nor any affiliate of the Company shall be permitted to serve as a Paying Agent hereunder.

o ok ¥

This instrument may be executed in any number of counterparts, each of which so
executed shall be deemed to be an ariginal, but all such counterparts shall together constitute but
one and the same instrument.
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IN WITHESS WHEREQOF, the parties hereto have caused this Indenture to be duly executed as
of the day and year first above writien.

IMPAC MORTGAGE HOLDINGS, INC., 4
Maryland corporation

{Signatures continue on the next page)

Signature Page to Junior Subordinated Indenture (Indenture I[)




THE BANK OF NEW YORK MELLON
TRUST COMPANY, NATIONAL
ASSOCIATION, not in its individual capacity but
solely as Trustee

o A

Name: B111 Marshbll |
Title; Vice President

Signature Page to Junior Subordinated Indenture (Indenture 17)




Schedule A

DETERMINATION OF LIBOR

With respect to the Securities, the London interbank offered rate (“L/BOR™) shall be
determined by the Calculation Agent in accordance with the following provisions (in each case
rounded to the nearest .000001%):

(1) On the second LIBOR Business Day (as defined below) prior to an Interest Payment Date
{each such day, a “LIBOR Determination Date”), LIBOR for any given security shall for the
following Interest Period equal the rate, as obtained by the Calculation Agent from Bloomberg
Financial Markets Commodities News. for three-month Eurodollar deposits that appears on Dow
Jones Telerate Page 3750 (as defined in the International Swaps and Derivatives Association,
Inc. 1991 Interest Rate and Currency Exchange Definitions). or such other page as may replace
such Page 3730, as of 1 1:00 a.m. (London time) on such LIBOR Determination Date.

(2)  If. on any LIBOR Determination Date. such rate does not appear on Dow Jones Telerate
Page 3750 or such other page as may replace such Page 3750, the Calculation Agent shall
determine the arithmetic mean of the offered quotations of the Reference Banks (as defined
below) to leading banks in the Londen interbank market for three-month Eurodollar deposits in
an amount determined by the Calculation Agent by reference to requests for quotations as of
approximately 11:00 a.m. (London time) on the LIBOR Determination Date made by the
Caleulation Agent to the Reference Banks. If on any LIBOR Determination Date. at least two
of the Reference Banks provide such quotations, LIBOR shall equal such arithmetic mean of
such quotations. If. on any LIBOR Determination Date, only one or none of the Reference
Banks provide such quotations, LIBOR shall be deemed to be the arithmetic mean of the offered
quotations that leading banks in the City of New York selected by the Calculation Agent are
guoting on the relevant LIBOR Determination Date for three-month Eurodollar deposits in an
amount determined by the Calculation Agent by reference to the principal London offices of
leading banks in the London interbank market; provided that, it the Caleulation Agent is required
but is unable to determine a rate in accordance with at least one of the procedures provided
above, LIBOR shall be LIBOR as determined on the previous LIBOR Determination Date.

(3)  As used herein: “Reference Banks™ means four major banks in the London interbank
market selected by the Calculation Agent; and “LIBOR Business Day™ means a day on which
commercial banks are open for business (including dealings in foreign exchange and foreign
currency deposits) in London.
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Exhibit A
Form of Officer's Financial Certificate

The undersigned. the |Chairman/Vice Chairman/Chief Executive Officer/President/ Vice
President/Chief Financial Officer/Treasurer/Assistant Treasurer]. hereby certifies, pursuant to
Section 7.3(b) of the Junior Subordinated Indenture, dated as of May 8. 2009, among Impac
Mortgage Holdings. Inc. (the "Company™) and The Bank of New York Mellon Trust Company.
National Association, as trustee. that. as of [date], [20__|, the Company. if applicable, and its
subsidiaries had the following ratios and balances:

As of [Quarterly/Annual Financial Date. 20

Senior secured indebtedness for borrowed money (“Debt™)

Senior unsecured Debt $
Subordinated Debt b -
Total Debt 5

Ratio of {x) senior secured and unsecured Debt to (v) total Debt Y

* A table describing the guarterly report calculation procedures is provided on page

[FOR FISCAL YEAR END: Attached hereto are the audited consolidated financial statements
{including the balance sheet. income statement and statement of cash flows, and notes thereto,
together with the report of the independent accountants thereon) of the Company and its
consolidated subsidiaries for the three years ended [date}. 20 and all required Financial
Statements {as defined in the Purchase Agreement) for the year ended |date], 20 |

[FOR FISCAL QUARTER END: Attached hereto are the unaudited consolidated and
consolidating financial statements (including the balance sheet and income statement) of the
Company and its consohidated subsidiaries and all required Financial Statements (as defined in
the Purchase Agreement) for the year ended |date], 20| for the fiscal quarter ended |date],

20 ]

The financial statements fairly present in all material respects. in accordance with U.S. generally
accepted accounting principles (“GAAP™), the financial position of the Company and its
consolidated subsidiaries, and the results of operations and changes in financial condition as of
the date. and for the | quarter interim| [annual| period ended [date], 20 . and such financial
statements have been prepared in accordance with GAAP consistently applied throughout the
period involved (expect as otherwise noted therein).
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There has been no monetary default with respect to any indebtedness owed by the Company
and/or its subsidiaries (other than those defaults cured within 30 days of the occurrence of the
same) [. except as set forth below:].

[Insert any exceptions by listing, in detail, the nature of the condition or event causing such
noncompliance, the period during which such condition or event has existed and the action(s) the
Company has taken. is taking. or proposes to take with respect to each such condition or event.]

[I. the undersigned, the [Chairman/Vice Chairman/Chief Executive Officer/President/Vice
President/Chief Financial Officer/Treasurer/Assistant Treasurer]. hereby certify that I have
reviewed the terms of the Indenture and | have made, or have caused to be made under my
supervision, a detailed review of (i) the covenants of the Company set forth therein, in particular,
Section || (the “Financial Covenants™) and (ii) the transactions and conditions of the
Company and its subsidiaries during the accounting period ended as of | | (the
“Accounting Period”), which Accounting Period is covered by the financial statements attached
hereto. The examinations described in the preceding sentence did not disclose. and [ have no
knowledge of. the existence of any condition or event which constitutes a Default or an Event of
Default (each as defined in the Indenture) during or at the end of the Accounting Period or as of
the date of this certificate|. except as set forth below:].

[Insert any exceptions by listing. in detail, the nature of the condition or event causing such
noncompliance, the period during which such condition or event has existed and the action(s) the
Company has taken. is taking, or proposes to take with respect to each such condition or event.|

Page attached hereto sets forth the financial data and computations evidencing the
Company’s compliance with the Financial Covenants, all of which data and computations are
true. complete and correct.]

IN WITNESS WHEREOF, the undersigned has executed this Officer’s Financial
Certificate as of this day of .20,

|[COMPANY)

By:
Name:

[Company]|

| Address|

|Address]

| Telephone Number)|
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EX-21.1 SUBSIDIARIES OF THE REGISTRANT

Name of Subsidiary State of Incorporation
Impac Funding Corporation* California
Impac Warehouse Lending Group, Inc. California
IMH Assets Corp. California
Integrated Real Estate Service Corporation California

* Impac Funding Corporation owns 100% of the common stock of Impac Secured Assets Corporation, a California corporation, and Impac Commercial
Capital Corporation, a California corporation.




Exhibit 31.1
CERTIFICATION
I, Joseph R. Tomkinson, certify that:
1. Thave reviewed this report on Form 10-Q of Impac Mortgage Holdings, Inc.;

2. Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary to make the
statements made, in light of the circumstances under which such statements were made, not misleading with respect to the period covered by this
report;

3. Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all material respects the
financial condition, results of operations and cash flows of the registrant as of, and for, the periods presented in this report;

4. The registrant’s other certifying officer and I are responsible for establishing and maintaining disclosure controls and procedures (as defined in
Exchange Act Rules 13a-15(e) and 15d-15(e)) and internal control over financial reporting (as defined in Exchange Act Rules 13a-15(f) and 15d-
15(f)) for the registrant and have:

a. designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our supervision, to
ensure that material information relating to the registrant, including its consolidated subsidiaries, is made known to us by others within those
entities, particularly during the period in which this report is being prepared;

b. designed such internal control over financial reporting, or caused such internal control over financial reporting to be designed under our
supervision, to provide reasonable assurance regarding the reliability of financial reporting and the preparation of financial statements for
external purposes in accordance with generally accepted accounting principles;

c. evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our conclusions about the
effectiveness of the disclosure controls and procedures, as of the end of the period covered by this report based on such evaluation;

d. disclosed in this report any change in the registrant’s internal control over financial reporting that occurred during the registrant’s most recent
fiscal quarter (the registrant’s fourth fiscal quarter in the case of an annual report) that has materially affected, or is reasonably likely to
materially affect, the registrant’s internal control over financial reporting; and

5. The registrant’s other certifying officer and I have disclosed, based on our most recent evaluation of internal control over financial reporting, to the
registrant’s auditors and the audit committee of registrant’s board of directors (or persons performing the equivalent functions):

a. all significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting which are
reasonably likely to adversely affect the registrant’s ability to record, process, summarize and report financial information; and

b. any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant’s internal
control over financial reporting.

/s/ Joseph R. Tomkinson
Joseph R. Tomkinson
Chief Executive Officer
August 10, 2009




Exhibit 31.2
CERTIFICATION
I, Todd R. Taylor, certify that:
1. Thave reviewed this report on Form 10-Q of Impac Mortgage Holdings, Inc.;

2. Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary to make the
statements made, in light of the circumstances under which such statements were made, not misleading with respect to the period covered by this
report;

3. Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all material respects the
financial condition, results of operations and cash flows of the registrant as of, and for, the periods presented in this report;

4. The registrant’s other certifying officer and I are responsible for establishing and maintaining disclosure controls and procedures (as defined in
Exchange Act Rules 13a-15(e) and 15d-15(e)) and internal control over financial reporting (as defined in Exchange Act Rules 13a-15(f) and 15d-
15(f)) for the registrant and have:

a. designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our supervision, to
ensure that material information relating to the registrant, including its consolidated subsidiaries, is made known to us by others within those
entities, particularly during the period in which this report is being prepared;

b. designed such internal control over financial reporting, or caused such internal control over financial reporting to be designed under our
supervision, to provide reasonable assurance regarding the reliability of financial reporting and the preparation of financial statements for
external purposes in accordance with generally accepted accounting principles;

c. evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our conclusions about the
effectiveness of the disclosure controls and procedures, as of the end of the period covered by this report based on such evaluation;

d. disclosed in this report any change in the registrant’s internal control over financial reporting that occurred during the registrant’s most recent
fiscal quarter (the registrant’s fourth fiscal quarter in the case of an annual report) that has materially affected, or is reasonably likely to
materially affect, the registrant’s internal control over financial reporting; and

5. The registrant’s other certifying officer and I have disclosed, based on our most recent evaluation of internal control over financial reporting, to the
registrant’s auditors and the audit committee of registrant’s board of directors (or persons performing the equivalent functions):

a. all significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting which are
reasonably likely to adversely affect the registrant’s ability to record, process, summarize and report financial information; and

b. any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant’s internal
control over financial reporting.

/s/ Todd R. Taylor
Todd R. Taylor

Chief Financial Officer
August 10, 2009




Exhibit 32.1

CERTIFICATION PURSUANT TO 18 U.S.C. SECTION 1350, AS ADOPTED
PURSUANT TO SECTION 906 OF THE SARBANES-OXLEY ACT OF 2002

In connection with the report of Impac Mortgage Holdings, Inc. (the “Company”) on Form 10-Q for the period ending June 30, 2009 as filed with the
Securities and Exchange Commission on the date hereof (the “Report”), each of the undersigned, in the capacities and on the dates indicated below, hereby
certifies, pursuant to 18 U.S.C. Section 1350, as adopted pursuant to Section 906 of the Sarbanes-Oxley Act of 2002, that to his knowledge:

(1)  The Report fully complies with the requirements of Section 13(a) or 15(d) of the Securities Exchange Act of 1934; and

(2)  The information contained in the Report fairly presents, in all material respects, the financial condition and results of operations of the
Company.

/s/ Joseph R. Tomkinson
Joseph R. Tomkinson
Chief Executive Officer
August 10, 2009

/s/ Todd R. Taylor
Todd R. Taylor

Chief Financial Officer
August 10, 2009




