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L INTRODUCTION

Impac Mortgage Holdings, Inc. (“Impac”) hereby responds to the January 18, 2022
positions taken by Plaintiffs Camac Fund LLC (“Camac”) and Curtis Timm (“Timm”) regarding
class certification and other relief. In order to avoid repetition, Impac incorporates by reference
the points in its own January 18 brief, which addresses many of the issues raised in Plaintiffs’

simultaneous January 18 filings. Impac uses the defined terms set forth in its January 18 brief.

IL. CLASS CERTIFICATION AND RELATED PROCEEDINGS

Impac agrees with the positions taken by Camac and opposes certain of the positions
advanced by Timm. The points of agreement and disagreement are set forth below.

A. Class Certification under Rule 2-231(c)(2)

All parties agree that certification of a non-opt out class of Series B Preferred under Rule
2-231(c)(2) is appropriate with respect to the following final judgments: (1) the declaration that
the Series B 2004 Articles remain in effect (Count I), (2) the declaration quantifying Impac’s
obligation to pay dividends as a result of its 2009 Repurchase (Count IV), and (3) the injunction
requiring Impac to hold a special meeting for the Series B Preferred to elect two directors. In this
case, it is appropriate to certify a mandatory, non-opt out class under Rule 2-231(¢c)(2) because
Impac “acted ... on grounds generally applicable to the class, thereby making appropriate final
injunctive relief or corresponding declaratory relief with respect to the class as a whole[.]” Md.
Rule 2-231(c)(2). The Rule confers no opt out option for class members because there are no
individualized issues that must be separately tried.

The fact that the judgment in this case requires Impac to pay the 2009 Dividends based
on its 2009 Repurchase is not “damages” of a kind that would require allowing opt outs under
Rule 2-231(c)(3). Although we found no Maryland cases directly on point, federal courts ruling
on certification under Federal Rule of Civil Procedure 23(b)(2)—on which Maryland Rule 2-
231(c)(2) is based—are instructive. Federal courts widely hold that where monetary relief is

“incidental” and flows from injunctive or declaratory equitable relief, then a mandatory, non-opt



out class is appropriate. For example, in Berry v. Schulman, 807 F.3d 600, 609 (2015), the
Fourth Circuit affirmed certification of a settlement class under Federal Rule of Civil Procedure
23(b)(2) for injunctive relief arising out of alleged violations of the Federal Fair Credit Reporting
Act—even though the settlement contemplated a class-wide release of incidental statutory
damages. The Court found that both the injunctive relief and statutory damages were “uniform”
as to all class members. Id. at 609-10. That is because the statutory damages would have been set
by “rote calculation.” Federal courts routinely hold that if monetary relief is “non-
individualized” and “incidental” to the injunctive or declaratory remedies, then certification of a
non-opt out class is appropriate. Id. at 611-12 (citing cases); see also Allison v. Citgo Petroleum
Corp, 151 F.3d 402, 411, 415 (5th Cir. 1998) (same, collecting cases).

Here, the July 16, 2018 Partial Final Judgment against Impac for payment of the 2009
Dividends is incidental to the declaration that the Series B 2004 Articles remain in effect. The
dividends are a fixed, rote calculation, not subject to individualized determination among the
holders of the Series B Preferred. The 2009 Dividends are based on the Court’s declaratory
judgment that the Series B 2004 Articles required Impac to declare and pay or set aside all
accumulated dividends “for past dividend periods and the then current dividend period,” which
the Circuit Court determined to be three quarters. Dk. 165/0 (Timm Dec. 17 Br., Ex. A (2004
Articles §3(d)). There are 665,592 of Series B Preferred shares outstanding since the 2009
Repurchase. Three quarters of dividends on 665,592 shares is a mathematical calculation.
Impac’s dividend obligation is a fixed amount per share—whether or not any given share has
changed hands since 2009. The only issue to be decided is whether Impac must pay current
stockholders as of a future record date, or pay former holders as of a specified past date.

B. Class Definition

Timm’s proposed class definition improperly excludes holders of Impac-affiliated Series
B Preferred holders and former holders, as discussed in Impac’s January 18 brief (at 14-15).

These exclusions make no sense in this case. Under established Mar.yland law, “[p]referential



stock rights are contractual in nature and therefore are governed by the express provisions of
[the] ... Articles Supplementary.” Dk. 19/1 (1/28/13 Mem. Op. docketed 1/29/13 at 9).
Therefore, Impac and its Series B Preferred holders are mutually bound by the July 16, 2018
Partial Final Judgment declaring the Series B 2004 Articles to be in effect, regardless of whether
or not those holders are employees, officers, directors or agents of Impac. Likewise, the
Judgment applies to all former holders of Series B Preferred. All are bound by the Circuit
Court’s determination that the Series B 2004 Articles are and were in effect since June 29, 2009
and all bound by the determination of Impac’s obligation to pay three quarters of 2009 Dividends
based on the 2009 Repurchase. All must also be bound by the Court’s upcoming determination
of which group of current or former holders of Series B Preferred are entitled to those dividends.
Timm cites no authority for his proposed exclusions and, in any event, his proposed
exclusions are unworkable. If the Court directs Impac to pay the 2009 Dividends to current
stockholders as of a record date to be set, Impac will be contractually obligated to pay dividends
on all shares of Series B Preferred owned by Impac-affiliated persons as of that record date. Any
former holder of Series B Preferred who no longer owns the stock as of that record date will not
be entitled to dividends. On the other hand, if the Court directs Impac to pay the 2009 Dividends
to former holders of Series B Preferred who can prove their ownership as of some past date,
Impac will be required to pay them to the exclusion of current holders who did not own their
stock at that past date.! Either way the Court decides, the class notice will provide current and
former holders with notice of the ruling and an opportunity to object and be heard before the
ruling is made final and the case is dismissed. This is why Timm is wrong to limit the scope of

the class. A/l current and former Series B Preferred holders are bound to the July 16, 2018 Partial

‘ As noted in Impac’s January 18 brief, all parties concur that the right to undeclared
dividends travels with stock as it changes hands and, therefore, should be payable to the holders
as of a record date to be declared in the future. See Wilcom v. Wilcom, 66 Md. App. 84, 97
(1986) (“[TThe dividend belongs to him who is the owner at the time it is declared.”).



Final Judgment and must be bound by any final declaration as to who among them is entitled to
the 2009 Dividends.

C. Attorney’s Fees from Future Dividends

Timm argues that Impac should be ordered to pay accrued dividends for all quarters after
2009 in order to assure that any plaintiff’s attorney’s fees that may be awarded out of future
dividends are paid up front because it “is simply impractical to monitor the actions of Impac in
perpetuity.” Timm Jan. 18 Br. at 10. This argument is incorrect.? If the Court were to order that
Impac must set aside any portion of any future dividends or other distributions on the Series B
Preferred, Impac would not object. It is a simple ministerial task akin to an order for garnishment
of wages. Contrary to Timm’s argument, this task would not require ongoing oversight by the
Court. The Court may retain jurisdiction should any disputes arise concerning future payments,
but may rest assured that the lawyers looking for payment out of any future dividends, as well as
the class representative and class counsel, will monitor the payments.

D. Class Representative and Class Counsel

Timm is not a suitable class representative and cannot serve as class counsel for the
reasons stated in Impac’s January 18 brief (at 16). Impac also agrees with the points made by
Camac in its January 18 brief regarding Timm’s qualifications. Camac and the Tydings firm, on
the other hand, are well qualified for these respective roles and should be appointed.

E. Cost of Class Notice

Impac will agree to pay half of the cost of notice to the class, as defined by Camac,
pursuant to the notice program proposed by Camac. Camac’s counsel requested this compromise
of Impac’s position that Plaintiffs (or the common fund) should bear the entire cost. Impac Jan.
18 Br. at 17-18. Impac does not condition this compromise on appointment of Camac or its

counsel as class representative or class counsel. Impac reserves its right to withdrawal the

2 Timm’s contention that Impac is obligated to pay all accrued dividends after 2009 is
incorrect for other reasons, as addressed in Impac’s Jan 18 brief at 18-23 (discussing res judicata
and collateral estoppel) and further addressed in Part IIT below.



compromise, however, if the judicially approved notice program is more onerous than proposed
by Camac, or includes notice that Impac’s dividend obligation exceeds the three quarters of 2009

Dividends (which would be incorrect).

III. NO CLAIM EXISTS IN THIS CASE FOR RECOVERY OF ALL ACCRUED

DIVIDENDS AFTER 2009

Timm’s demand for an order compelling Impac to pay all accrued dividends after 2009
and prejudgment interest is barred by res judicata and collateral estoppel for the reasons set forth
in Impac’s January 18 brief (at 2-14 (Factual and Procedural History) and 18-23 (Argument)).
Below, Impac addresses an additional issue raised by Timm in his January 18 brief.

A. Timm Waived or Abandoned Any Claim for Accrued Dividends After 2009.

Timm contends that the decision of the Court of Special Appeals (“CSA”) in this case,
subsequently affirmed by the Court of Appeals, “makes clear that the question of whether
damages in the form of dividend payments after 2009 would be owed has not been decided and
is an outstanding issue for this court to decide.” Timm Jan. 18 Br. at 9-10. To the contrary, in
briefs and motions filed with the Circuit Court in 2018, Timm made six demands for “damages”
consisting of all dividends accrued after 2009, and the Circuit Court issued five Orders denying

all of Timm’s demands. See Impac Jan. 18 Br. at 9-12 (and related docket references).’

? For ease of reference, Timm’s first demanded a trial on damages for all accrued unpaid
dividends after 2009 in his Untitled Motion of February 26, 2018 (Dk. 126/0 (2/26/18 Untitled
Motion at 9, 15-19, docketed 3/12/18), then repeated the demand in his March 16, 2018 brief on
remedies (Dk. 128/0 (3/16/18 Memorandum of Law at 6-7 9 4, 8), and repeated it again in his
March 30 brief on remedies (Dk. 126/7 (3/30/18 Response to Defendants’ and Camac Brief at 12
& 13, docketed 4/3/18)). The Circuit Court rejected all of these demands by entering judgment
on the Count IV remedy for the 2009 Repurchase limited to three quarters of 2009 Dividends,
noting in its Memorandum Opinion that Timm has failed to “explain the basis for” his demand
for all accrued dividends. (Dk. 132/0 (7/16/18 Mem. Op., at 4, docketed 7/17/18); Dk.132/2
(7/16/18 Order, docketed 7/17/18); Dk. 132/4 (7/24/18 Correction of Order, docketed 7/26/18)).
The Circuit Court issued a further separate order on July 16, 2018 expressly denying Timm’s
Untitled Motion demanding all accrued dividends. (Dk.132/2 (7/16/18 Order, docketed
7/17/18)). Timm demanded yet another ruling on the issue by letter of August 4, 2018 (Dk. 134/0
(8/4/18 Correspondence, docketed 8/8/18)), which the Circuit Court denied by Order of
September 5, 2018 (Dk. 134/1 (9/5/18 Order, docketed 9/7/18)). Timm then twice demanded a



In his cross appeal to the CSA, Timm failed to present any legal or factual argument that
the Circuit Court had erred in making any of these rulings denying his demands for accrued
dividends. To recap, Timm filed an Untitled Motion in February 2018 demanding a trial on
“damages” including all accrued dividends, followed by two briefs in March 2018 on remedies
demanding all accrued dividends. See note 3, above. After a hearing in April 2018, the Circuit
Court rejected Timm’s demands in its July 16, 2018 Partial Final Judgment and accompanying
Memorandum Opinion, and specifically denied Timm’s Untitled Motion by separate Order
issued on July 16, 2018. The Circuit Court’s subsequently denied Timm’s letter request for a
further ruling on his demand for accrued dividends, and denied his two demands for a bond to
secure payment of all accrued dividends pending appeal. /d.

Timm did not even designate three of these Circuit Court’s Orders in his Record Extract
(“RE”) filed in with the CSA. A copy of the table of contents of the RE is attached. The RE
includes only the Circuit Court’s July 16, 2018 Partial Final Judgment Order and accompanying
Memorandum Opinion (E.2123, E.2138, E.2140) and its Order granting Impac’s Motion to Stay
(E.2141)—but does not include the Circuit Court’s July 16, 2018 separate Order denying
Timm’s Untitled Motion, its September 5, 2018 Order denying Timm’s letter request for another
ruling, and its October 29, 2018 Order rejecting his demand for a bond securing all accrued
dividends pending appeal. Timm did not effectively challenge any of these judgments and orders
on appeal and thus, the issue stands resolved as a matter of law, as set forth below.

Contrary to Timm’s assertion, the CSA did not “make clear” that the issue of accrued
dividends after 2009 was undecided and remained outstanding in the Circuit Court. Rather, the
CSA noted Timm’s demands for accrued dividends in his appellate brief and questioned whether

Timm’s demand for dividends “had even been raised,” noting there is “no decision for us to

bond to secure Impac’s payment of al/ accrued dividends pending appeal—first, on August 21,
2018 in opposition to Impac’s Motion to Stay the election of directors (Dk. 135/2 (8/21/18 Timm
Opp.)) and, second, in Timm’s October 2, 2018 motion for a bond (Dk. 145/0 (10/2/18 Motion,
docketed 10/9/18)). The Circuit Court denied the bond in two separate Orders. (Dk. 135/5
(9/5/18 Order on Stay at 4); Dk. 145/2 (10/29/18 Order on Bond, docketed 10/30/18)).



review,” and that the Circuit Court “did not expressly identify the question of whether damages
in the form of dividend payments after 2009 would be owed ... as an outstanding issue[.]” Impac
Mortg. Holdings, Inc. v. Timm, 245 Md. App. 84, 126 & n. 23 (2019). That is because the
dividend-related arguments in Timm’s appellate brief were unaccompanied by any citation to the
multi-thousand page RE, did not identify any erroneous decision by the Circuit Court, and did
not cite any legal authority whatsoever on point. He did not seek to correct the CSA’s
understanding that no decision by the Circuit Court had been presented for its review. He did not
seek to augment the RE with all of the rulings against him. He did not assign any error to the
Circuit Court’s ruling on Count IV that Impac owed only three quarters of 2009 Dividends
arising out of the 2009 Repurchase. He did not seek reconsideration in the CSA. He did not seek
review by the Maryland Court of Appeals.

As a consequence of Timm’s failures on appeal, he waived and abandoned any claim that
the Circuit Court erred in denying his demands for all accrued dividends after 2009. Two of the
leading cases on point are cited in the CSA’s opinion—Klauenberg v. State, 355 Md. 528, 552
(1999) and Beck v. Mangels, 100 Md. App. 144, 149 (1994). The CSA held that Timm had

waived his appeal on Counts II and III by “fail[ing] to submit sufficient argument,” “cit[ing] no
case law” and “develop[ing] no legal argument as to the grounds upon which the circuit court
erred in granting summary judgment in Impac’s favor.” Impac, 245 Md. App. at 117 & 125. The
CSA cited Klauenberg and Mangels as well as Timm’s failure to comply with the Rule 8-
504(a)(6) requiring “[a]rgument in support of the party’s position on each issue.” /d.

Klauenberg held that an appellant waived appeal of the trial court’s denial of his motion
for a mistrial. The appellant “failed to present an argument in his brief” and the record reflected
that he had argued for a mistrial on different basis than he seemed to assert on appeal. The
appellant had merely cited testimony that he did not like and asserted that his counsel “made a

motion for mistrial...which was denied by the court.” 355 Md. at 551-52. The appellant—Ilike

Timm—made no argument explaining why the trial court had erred. The Court found that he had



waived the argument, holding that “arguments not presented in a brief or not presented with
particularity will not be considered on appeal” and are waived. /d.

Similarly, in Beck, the Court held that the appellant waived an issue that he raised, but
failed to support with substantial argument as required by Rule 8-504(a). As the Court explained,
the appellate rules “are mandatory and, therefore it is necessary for the appellant to present and
argue all points of appeal in his initial brief .... Our function is not to scour the record for error
once a party notes an appeal and files a brief.” 100 Md. App. at 149 (quotation omitted).

Issues that are waived on appeal are deemed to “have been determined for purposes of
[the] case.” Health Services Coast review Com. V. Lutheran Hospital of Maryland, Inc., 298 Md.
651, 664 (1984) (“a question not presented or argued in an appellant’s brief is waived or
abandoned and, therefore, not properly preserved for review”). See also Federal Land Bank, Inc.
v. Esham, 43 Md. App. 446, 457-58 (1979) (failure of appellant to “pinpoint the errors raised on
appeal and to support the contentions with well-reasoned legal argument” violates the Rules
results in waiver of any challenge to the rulings).

Here, Timm made bare contentions in his appellate brief that Impac was obligated to pay
all accrued dividends, but he did not point the CSA to any decisions of the Circuit Court that, he
contended, were made in error on this issue; nor did he develop any substantial argument, or cite
any case authority. See Timm’s CSA opening brief attached to Impac’s Jan. 18, 2022 brief. Thus,
Timm waived any error by the Circuit Court in denying his demands for accrued dividends, and
the matter is deemed to “have been determined” against him in this case. See Health Services,
298 Md. at 664. Accordingly, the remedies flowing from the Circuit Court’s declaration that the
Series B 2004 Articles remain in effect have been fully and finally determined and affirmed on
appeal, except for the narrow issue of to whom the 2009 Dividends (three quarters) must be paid.
The principles of res judicata and collateral estoppel prevent Timm from attempting now to

assert a claim for other remedies. See Impac Jan. 18 Br. at 18-23.



B. Series B Preferred Stockholders Are Not Entitled to Dividends Under the
2004 Articles, Except “As and When” Declared by Impac’s Board of
Directors in the Exercise of Business Judgment

Although Timm’s claim for accrued dividends after 2009 is barred by the doctrines of
waiver, res judicata and collateral estoppel, it may be helpful for this Circuit Court to have a
high level overview of what Timm would have been required to show if his dividend claim had
been timely and effectively asserted in this case (which it was not).

As noted, the dividend rights of the Series B Preferred are contractual and set forth in the
2004 Articles. Dk. 19/1 (1/28/13 Mem. Op. docketed 1/29/13 at 9). Those Articles provide:

Holders of the then outstanding shares of Series B Preferred Stock shall be

entitled to receive, when and as authorized by the Board of Directors, out of

funds legally available for the payment of dividends, cumulative preferred cash

dividends at the rate of 9.375% ... per annum....Such dividends shall be

cumulative ... and shall be payable quarterly in arrears on March 31, June 30,

September 30 and December 31[.]

Timm Dec. 17 Br., Ex. A, 2004 Articles § (d)(a) (emphasis added). In the voting rights section,
the Series B holders are entitled to demand a special meeting for election of two directors if
dividends are “in arrears for six or more quarterly periods.” Id. 2004 Articles § 6(b).

It is well established that the decision to declare dividends rests in the sound discretion of
a company’s board of directors. As stated by the Maryland Court of Appeals: “[T]he decision to
distribute dividends is a discretionary act by the board of directors in most cases and may be
subject to review under the business judgment rule.” Renbaum v. Custom Holding, Inc., 386 Md.
28, 55 & n. 22 (2004) (citing Gabelli & Co. v. Liggett Group, Inc., 479 A.2d 276, 280 (Del.
1984), discussed below, and James J. Hanks, Maryland Corporation Law, 5.10, 5.7 (“observing
that one of the ‘fundamental issues’ of corporation law is the ‘corporation’s right’ to pay (or not
pay) dividends.”)). The Delaware Court of Chancery found it “obvious” that the exact language
present in the Series B 2004 Articles entitling holders to dividends—i.e, “when and as

authorized by the Board of Directors”—“reposes a discretion to [the company’s] board to declare



preferred dividends.” Baron v. Allied Artists Pictures Corp., 337 A.2d 653, 658 (1975); see also
Giammalvo v. Sunshine Mining Co., 1994 Del. Ch. LEXIS 6, *12 (1994) (citing Baron and
holding that the same operative dividend language confers discretion upon the board of directors
to issue dividends and “does not entitle the Preferred Stockholders to a mandatory dividend”).

Thus, a decision by Impac’s Board of Directors not to declare Series B Preferred
dividends would be a classic business judgment. Under the historic business judgment rule,
codified at Md. Code Ann., Corp. & Ass’ns § 2-405.1, directors are presumed to act in a manner
consistent with valid business judgment: “Under the Business Judgment Rule, there is a
presumption that directors of a corporation acted in good faith and in the best interest of the
corporation. In order to rebut a business judgment claim, the party challenging the validity of a
board’s actions must produce evidence sufficient to rebut the presumption[.]” Wittman v.
Crooke, 120 Md. App. 369, 376 (1998) (quotations and citations omitted).

Further, under Maryland law, the plaintiff’s burden of rebuttal starts at the pleading stage.
Where, as here, the corporate directors’ conduct is authorized, then “a showing must be made of
fraud, self-dealing or unconscionable conduct to justify judicial review. This presents an issue of
law rather than of fact.” Id. (emphasis added) (affirming dismissal for failure to state a claim).
Thus, the first hurdle that Timm would have faced, had he sought to require the Impac Board of
Directors to declare dividends or challenged a decision not to declare dividends, would be a
motion to dismiss based on the presumption of valid business judgment. The standard for
rebutting the presumption and stating a claim for abuse of discretion is high, as noted in
Wittman—i.e. , facts sufficient to plead fraud or self-dealing.

Assuming for the sake of illustration, however, that Timm had brought such a claim and
prevailed at the pleading stage, he then would have needed to develop evidence of fraud or abuse
by Impac’s Board of Directors in deciding to devote corporate assets to purposes other than
distribution to the holders of Series B Preferred. Courts have not shown much sympathy to
stockholders who seek judicial intervention to extract corporate assets as dividends over a

board’s decisions to put the assets back into the corporation or use them for other purposes.

10



For example, in Gabelli & Co. v. Liggett Group, Inc., 479 A.2d 276 (Del. 1984) (cited in
Maryland’s Renbaum case, above), the Delaware Supreme affirmed summary judgment in favor
of the defendant Board of Directors in an action by stockholders to compel a declaration of
dividends, finding no abuse of discretion by the Board. Id. at 280. The preferred stockholders of
a target company in a merger complained that the target company had failed to issue a quarterly
dividend in advance of the merger, as it had done in the past. The Court found that the plaintiffs
failed to establish any “right” to the dividends, which were discretionary, and failed to meet their
burden to demonstrate any “oppressive or fraudulent abuse of discretion.” /d. at 279-81. See also
Giammalvo, supra, 1994 Del. Ch. LEXIS 6, at *21-29 (granting summary judgment in favor of
directors regarding decision not to issue dividends, where plaintiff stockholder failed to rebut the
presumption of good faith business judgment); Giacopelli v. Guiducci, 2007 NYLJ LEXIS 3067
*#5-11 (Supr. Ct. N. Y. May 17, 2007) (denying plaintiff stockholder’s motion for summary
judgment to compel the board to distribute stockholder dividends, canvassing New York law).

In the present case, Timm’s demand for a “trial” on damages and accrued dividends is
empty posturing. He would be in no position whatsoever to challenge any decision of Impac’s
Board of Directors regarding management of the accrued Series B dividends. Discovery closed
in this case in 2015. No discovery was taken on any “damages” theory. No evidence was
developed as to Impac’s financial condition at any point since the case was filed. Timm’s
musings that Impac has ability to pay are irrelevant and based on his own untutored reading of
periodic SEC filings. See Timm Dec. 17 Br. at 19. There is no evidence regarding whether, when
or how Impac’s Board of Directors has deliberated over use of corporate assets for competing
corporate needs, or what to do about accumulated Series B dividends. Indeed, it was only a few
months ago, on July 15, 2021, when the Maryland Court of Appeals issued its decision affirming
judgment for plaintiffs on the Series B voting rights. How and when to address the accrued

Series B dividends is up to the Board of Directors and is not at issue here.
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